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ADJUDICATION. 
Exceptions to. 

See Monagrhan's Estate, 95. 
See Gavairhan's Estate, 160. 

AFFIDAVIT OF DEFENCE. 
Sur Rule for Judgment. 

While an issue between parties to an interpleader might be developed as thougrh 
the action were assumpsit and thus become subject to all the rules of procedure 
grovemingr such actions, yet it would have to be in pursuance of an appropriate 
order of court. — Jennie E. Brink vs. A. D. and F. M. Spencer, 55. 

AMENDMENT. 

Wm. H. Leek vs. The Livingston Manor Mfg. Co., 62. 

APPEAL. 

Rule to Take Off. 

The Jurisdiction of an alderman is statutory and he has no authority whatever 
to re-open a case, for the purpose of allowing a defendant an opportunity for an 
amicable settlement, nor has he any authority to enter a new Judgment at a later 
day.— I. Mittleman vs. Edmund W. Thayer, 60. 
From Order of Removal. 

An insane ]jauper, unmarried, had a home at all times with his father. The 
latter resided iil^the Township of Carbondale, where both were assessed up to 1897. 
From 1896 to 1904 they were both assessed in an adjoining township. The taxes 
assessed against the pauper, as far as they had been paid in consecutive years, 
had been paid in Carbondale Township. 

In the adjoining township they had been largely exonerated and had never been 
paid up for two consecutive years. 

Held: That the place where the pauper was last 'legally settled, under the 
act of June 13, 1836, Sec. 9, P. L. 543, was the Township of Carbondale. — Carbon- 
dale Township Poor District, vs. Jefferson Township Poor District, 312. 

AUDITOR. 
Exceptions to Report of. 

The insolvency act of June 4, 1901, is not in force where the bankruptcy law 
has Jurisdiction. — In Re: Assignment of Imperial Stain, Paint and Filler Company 
for Benefit of Creditors, 146. 

ATTACHMENT. 
Rule for. 

To compel a witness to produce self-incriminating documentaiT evidence is to 
cause him to "give evidence against himself" within the meaning of the con- 
stitutional prohibiten. 



2 INDEX. 

A proceeding against an alleged violator of an injunction as for contsmpt of 
court is not a "criminal case" or a "criminal prosecution" within the meaning of 
either the Constitution of the United States, Fifth Amendment, or Sec. 9 of Art. 1 
of tUe Constitution of Pennsylvania, prohibiting persons from being compelled to 
give evidence against themselves.— Patterson vs. Building Trades Council, 193. 



Rule to Dissolve Under Act of 1869 and Supplements. 

An intent to defraud within the meaning of the attachment act cannot be 
inferred from an intent to prefer a creditor. The act of March 28, 1906, P. L. 62, 
has to do only with actual fraud and does not enlarge the operation of the Fraud- 
ulent Debtors attachment. — Stowers Pork Packing and Provision Company vs. F. 

M. Shoener, 356. 

BAIL. 
Rule to Show Cause. 

The act of May 8, 1895, requiring husband and wife to sue Jointly for injury 
done to the wife, does not apply to injuries arising out of slander, in which case 
a Joinder is improper, and separate actions must be sustained by each for the 
damage respectively suffered by them. 

By the term of the act of June 8, 1893, a married woman may sue and be sued 
as a feme sole, and imder this act the right of a married woman for a tort done 
to her is her personal property. — Fero vs. Contreaso,- 6. 

CASE STATED. 

To avoid a dangerous grade crossing the city of Scrunton built a viaduct ex- 
tending from Seventh to Ninth streets. The side walls of said viaduct were built 
of solid masonry and filled in between with dirt and pave to the depth, in some 
places, of twenty-one feet. 

The main gas and watek- pipes of plaintiff along the two blocks had been so 
covered by the erection of said viaduct that they were completely inaccessible for 
purposes of repair or relaying. In consequence the plaintiff was forced to lay new 
mains a distance of several blocks. 

When the viewers appointed to estimate the damages caused by the construction 
of the viaduct met, the plaintiff presented her claim, alleging that her property 
was injured or destroyed. The claim was disallowed. 

Upon appeal to court it was held: That the plaintiff in securing the right to 
occupy the streets did so subject to the right of the public to protect its health 
and safety by the construction of sewers and by the change of the grade of its 
streets. 

Private corporations occupy a public highway subject to the control of the 
municipal corporations in which they are located, and they may be required to 
make at their own cost such changes as public interest or convenience requires. 
If for any reason, such as change of grading by the municipal authorities, or to 
go below the frost, the pipes and mains require to be lowered, it certainly never 
has been supposed that the owners would have a right to recover damages against 
the municipality or other authorities on account of such lowering of the pipes and 
niains. — Scranton Gas and Water Company vs. The City of Scranton, 106. 



The state constitution provided for the office of controller as an alternate or 
substitute for that of auditor, leaving it to the legislature to determine the con- 
ditions upon which the change should take place. It therefore follows in the matter 
of fixing the commissions of the county treasurer, the controller stands in the 
place of the auditors after that office ceased to exist and was entitled to par- 
ticipate in tht same capacity as the auditors had done theretofore. 
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The act of June 27, 1895, P. L. 403, Is nothing but a change in the name of the 
officer and that is not within the purpose of the constitutional prohibition.— ^Toseph 
A. Scranton vs. Lackawanna County, 129. 



F. L. Brown, vs. The City of Scranton, 377. 

CERTIORARI. 

A summons must be served by a constable in the manner pointed out by the 
act of 1901, P. L. 604; all other ways are not in conformity with the law. 

Where the return failed to show that the writ was handed to the defendant 
or to an adult member of the defendant's family at his dwelling house, and failed 
to show that an "attested" copy was served, the service was. held to be defective. 

Where the record of the justice does not show that the defendant was legally 
summoned, the justice was without jurisdiction, and a writ of certiorari may issue 
even after the twenty days as required by Sec. 21 of the act of 1810, and such 
judgment will be reversed. — Brenner vs. Meltzer, 22. 



Everything requisite to support a* summary conviction must appear on th^ 
' record and the validity of the conviction must be determined by what appears 
on its face and not by something de hors the record. 

A copy of the evidence attached to the proceedings sent up forms no part of 
the transaction. — City of Scranton vs. Thomas H. Clark, 137. 



Where a proceeding is penal in form and effect it is an indispensable requisite 
that the transcript show on its face either the evidence advanced against the 
defendant or its particular substance. — City of Scranton vs. Jacob Smith, 168. 

A justice who acts as an agent for the collection of a claim, and prosecutes 
the case before a tribunal where distribution of a fund Is made, cannot, after his 
claim is rejected, act as a justice of the peace and pass upon the merits of the 
claim in a suit before him. — Doran vs. Bergey, Constable, 175. 

COMMONWEALTH. 

To support .a conviction upon an indictment for receiving stolen goods, it 
must be shown that the defendant either received actual possession or potential 
possession, as by the control In the hands of the thief, of the goods with actual 
knowledge that they were stolen goods. The receiving of the proceeds of stolen 
property either by exchange or sale is not receiving stolen goods within the meaning 
of the statute. 

The Court has discretionary power even after acquittal, to hold defendants to 
bail for good behavior in such sum and for such length of time as the public 
safety requires. — Commonwealth vs. Riley and Golden, 7. 



Rule for Judgment for the Defendant Upon Special Verdict. 

The A'ct of 15th July, 1897. P. L. 287, does not constitute an unreasonable exer- 
cise of the police power of the state. It Is legislation upon the subject of anthra- 
cite coal mines and the legislature has full power to regulate the business of mining 
anthracite coal. Such legislation is within the valid exercise of the police power 
of the state. 

The Act does not offend against Article 4, Section 2, Clause 1, of the- Consti- 
tution of the United States, nor Section 1 of the 14th amendment of the Constitution 
of the United States. 
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It does not discriminate against citizens of foreign states — its provisions apply 
to citizens of all states alike. A citizen of Pennsylvania can no more qualify to 
work as a miner without first having two years' experience in the mines of this 
commonwealth than a citizen of any other state. — Commonwealth vs. John 
Shaleen, 33. 



Petition for Removal of Case to Circuit Court. 

The removal of cases from the State to the United States Court is regulated 
exclusively by the Judiciary act of 1887-8. To make a case removable from a state 
court to the United States, under the present general statute, on the ground that it 
arises under the constitution, or a law, or a treaty of the United States, it must 
appear from the plaintiff's statement of his cause of action in his initial pleading — 
whether called a bill, complaint or declaration, that it does so arise. 

The right of a defendant to remove a suit for the purpose of asserting a defence 
based upon the constitution, or a, statute, or a treaty of the United States, was 
taken away by the amendment of 1887-8, restricting removals under Sec. 2 to 
cases of which original jurisdiction is given by Sec. 1. 

The case 4s not removable to a federal court on the ground that matters of a 
federal nature are Involved, when no such matter appears in plaintiff's original 
cause of action, but is first set up by his rule to a defence. 

A defendant cannot by alleging new matter in his answer not contained in 
the bill, claiming that his defence depends upon the construction and application 
of certain clauses or parts of the constitution of the United States, bring his 
case within the provisions of the present removal acts and a deficiency in the 
plaintiff's statement or complaint in this respect cannot be supplied by allegation 
in the petition for removal or subseqi^ent pleadings in the case. — Commonwealth of 
Pennsylvania ex rel. W. R, Lewis, District Attorney, vs. M. J. Shea, 76. 



A dog is a domestic animal, in which there is a right of property, and it is 
cruelty to shoot it without excuse, or extenuating circumstances, and malice niay 
be Inferred. 

The act of Merch 11. 1903. P. L. 24. does not give to persons employed by the 
Commissioner of Forestry the right to kill any dog that habitually pursues elk, 
wild deer or fawn, nor are such persons charged with such killing entitled to any 
greater presumption in their favor than individuals. — Commonwealth vs. Fred- 
erick, 179. Commonwealth vs. Denston, 316. 

CORONER'S INQUEST. 

Where a coroner acts and makes return the presumption is that he has acted 
in good faith -iind on sufficient cause; that presumption, however, is .not con- 
clusive, and evidence is admissible to'show that he has acted in bad faith without 
sufficient cause or reason. 

If a coroner causes an autopsy to be made where there is no necessity for it; 
he cannot recover the costs of it from the county. — Fayette Couipty Coroner's In- 
quests, 16. 

COSTS. 

Exception to Sheriff's. 

A sheriff cannot, be both seller and purchaser; and when he acts as his own 
auctioneer, it is against puttie policy that he should bid on the property either for 
himself or as the agent of another. 
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Under Sec. 2. Act* of June 4, 1901, P. L. 364, taxes become a Hen on the land 
when they are assessed; and on a sale on execution during their Hen are payable 
out o^ the proceeds of sale, although no claim therefor has been filed In the 
office of the prothonotary.— Trank vs. Gysling, 80. 
Appeal from Taxation of. 

Oppression will not be presumed from the number of witnesses subpoenaed, 
and the taxation of the witnesses' fees will be confirmed where it is testified that 
the witnesses were subpoenaed in good faith by advice of counsel, and counsel so 
certify.— Ulrich's Petition, 101. 

CREDITORS. 

Assignment for the Benefit of. 

The repealing clauses in the act of June 4, 1901, P. L. 404, are suspended and 
the acts sought to be repealed are in force during such suspension, by virtue of the 
U. S. bankrupt act. 

Executions were issued on judgments against a farmer (who also operated a 
limestone quarry on his farm); The farmer thereupon made an assignment for 
the benefit of creditors. The assignee presented a petition for a rule to stay and 
set aside said executions. The^ court discharged the rule. — Climax Road Machine 
Co. vs. Sheesley, 29. 



Sur Petition of. 

See StoufTer's Est., 64. 

DEIVIURRER. 
To Plaintiff's Statement. 

Nettie L. Kane vs. The Scran ton Gas and Water Co., 384. 



Where a bill in equity states where documents, referred to, are recorded, it 
complies with all that the law requires. 

Where it is aUeged in a bill that the mining of coal is carried on in such a 
manner as to threaten the destruction of plaintiff's land in the future, such mining, 
supposing the allegation to be true, is in the nature of a continuous trespass and 
there can be no doubt that equity has jurisdiction. 

Courts of equity have never refused relief in such cases. — ^A. B. Brown et al. vs. 
Joseph J. Jermyn. 



The purpose of the proceeding in partition is to dl\ide, and the action in par- 
tition is a possessory action. 

The only legitimate prayer in a petition for partition is for division and set- 
ting apart; a sale is only an accidental incident to the proceeding and' cannot be 
made the subject of a suit in partition. 

A life tenant in full possession of the entire estate cannot proceed in partition, 
the act of April 11, 1835, gave the right of partition only when the estate was 
partly held for life with reipainder over. 

The acts of June 3, 1840, and April 5, 1842, do not abridge the effect, in this 
respect, of the act of April 11, 1835.- — Kern's Estate, 71. 



Where there is a controversy over a question of a title at law, equity will not 
interfere until the matter of title has been settled at law. 

But where, in a proceeding in equity, the plaintiff's title is clear, and all the 
evidence relating to it is of such a character that a judge, in a trial at law upon 
the samr evidence, would not be at liberty to submit the question of the plaintiff's 
title to a jury, equity will grant relief although there has been no adjudication at 
common law. 
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Equity will not hesitate to assume jurisdiction where th'fe injury complained of 
is that a continuous and open servitude which had been imposed upon one part 
of his land for the benefit of another part by tlje owner of the whole has been 
subsequently closed by the servient tenant. The injury is not capable of adequate 
legal reparation, for it is continuous and permanent. — ^Wilson vs. Gather, 93. 



It is only where the stock stands on the books in the name of some one other 
than the debtor that the attaching creditor is required to lay ground for his writ 
by giving security and making affidavit that he believes the stock to be really the 
property of the defendant. 

Act of June 16, 1836, P. L. 767.— Use of George A. Walker vs. Annette Reynolds, 
Defendant, and Rocky Glen Water Gompany, Garnishee, 139. . 



Creditors sought to have respondent declared a bankrupt in the federal court. 
He successfully resisted the proceeding on the ground that he was a wage earner 
with an income less than $1,500. The creditors next 'proceeded to have a receiver 
appointed under the state insolvency act of June 4, 1901, P. L. 404. 

Respondent again resisted, alleging that the insolvency act was inoperative 
because of the bankruptcy act. 

Held: That our statute doe^ not become operative as to persons and sub- 
jects to which the bankruptcy act applies. While the respondent might avail 
himself of the benefit of the federal statute and invoke in his own behalf the juris- 
diction of the federal courts, yet he could not be forced into that jurisdiction if he 
were a wage earner. It, therefore, does not accord with a proper sense of justice 
nor the due administration of the law to say that he can use an exception in the 
act of Congress for the purposei of ousting the jurisdiction of the federal court, and 
the body of the act, to defeat the operation of our own statute. — ^In Re: Insolvency 
of P. W. Joyce, 296. 



Where a statement is so lacking in precision and conciseness that the sum of 
money to which plaintiff is entitled cannot be specified, the court will sustain a 
demurrer to such statement. — R. A. Zimmerman, Trustee in Bankruptcy of the 
Estate of Lyman W. Hoffecker vs. Luther Keller, 305. 



City of Scranton vs. The Scranton Goal Co., 314. 

DESERTION. 
See Commonwealth ex rel. vs. McCaffrey, 91. 

DIVORCE. 

A divorce proceeding was begun in the summer of 1903. On the 27th of October, 
1903, respondent petitioned court for alimony pendente lite and counsel fees. Court 
made order for payment of same. In January, 1904, verdict was rendered in favor 
of respondent. No appeal and no motion to dismiss the libel had been made. No 
proceedings to enforce the payment of alimony was taken until many months 
after the trial. 

On a rule Tor attachment for the non-payment of alimony, it was hel^ that 
although there never had .been a formal order dismissing the libel, yet such an 
order could only be moved for by respondent, and it is not for her to say that 
on that account the case is still pending. 
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The purpose of allowing alimony pendente lite is to furnish the wife with 
means of support while defending proceedings brought against her by her husband, 
or while conducting proceedings for divorce instituted by her. When the suit is 
ended the necessity for alimony has passed. 

An attachment is never issued against a party or a witness unless he is 
shown to be in contempt of the court. He can only be in contempt by disobeying 
some process or order of court previously served upon him. — A. A. Chase vs. G. E. 
Chase, 133. 



The jurisdiction of our courts to causes of divorce arising during the domicile 
of the parties out of this state do not attempt to give constructive Jurisdiction of 
the person of a non-resident respondent who has never been domiciled here. 

Local jurisdiction is fixed by the Act of 13 March, 1815, Sec. 2, 6 Sm. L., 287, 
w^hich provides that the proceedings shall be begun in the county where the injured 
party resides. — Florence Gerson vs. Harry Gerson, 369. 

EASEMENT. 

When a right of way or easement is clearly shown a court of equity will 
compel the way to be kept open before a decision on the right to the easement is 
had on the law side of the courts. — Stieley vs. Stieley, 27. 

EJECTMENT. 

See Fellows, et al. vs. F. E. Loomis, et al., 65. 



The purpose of the act of July 9, 1901, is to bring on the record in an action of 
ejectment all persons having an interest in the controversy, so that one trial will 
settle the question of the whole title.— Maggie C. Colture vs. A. E. Bertholf, A. W. 
Bertholf and Margaret Kelly, 211. 



It is well settled that to support a tax title the assessment must contain some 
element of identification leading to a knowledge of the land assessed such as 
number, adjoiner or name, which has become linked to the land by some known 
claim of title or possession, and while the land need not be taxed and sold in the 
name of the real owner, an assessment and sale of it in a name entirely uncon- 
nected therewith, and wholly unknown to any title or possession, and without any 
other circumstance or means of identification to be found in j^ny of the written 
evidences of the assessment, is bad and passes Jio title. 

The returns of the collectors for exonerations must be sufficiently definite to 
enable the owner and also the officer and the public to identify and determine 
from the returns the exact properties which are delinquent and liable to sale.— 
Philip Schwartz et al. vs. John Marge, 350. 



The material, clauses of a will in substance read: 1st: I give and bequeath to 
my son, Jacob, one hundred acres of land. He is not to have the privilege of 
selling the land during his natural life. At his decease the same to go to his heirs 
and assigns forever. 

Held: That the rule in Shelly's Case applies and thus the two parts of the 
whole estate merges in Jacob. The rule has been plainly stated as follows: "Where 
by deed or will an estate in land has been given to one for life and at his death 
the remainder to his heirs in fee, the estate of the life tenant is enlarged to a fee- 
the two estates are merged into one and the first taken takes the whole.-John 
Stout, et al. vs. Mary Sharps, et al., 354. 
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EQUITY. 

If the right of a preliminary injunction is doubtful, either on the law or on the 
facts, of the case, the injunction should be refused, even if on final hearing the 
result would be otherwise. 

Charters of private corporations are left exactly as the new constitution found 
them and so they must remain until the company holding them enters into a new 
contract with the state by accepting the benefit of some future legislation. 

The supposition that a company which had laid a single track on a street 
thereby exhausted all the power it possessed in th^ premises, and that It could not 
afterwards build an additional track, is without any foundation in reason or 
authority. 

' There is no rule of law which obliges a corporation to exercise all its rights 
and franchises at once under the penalty of losing those. which are not exercised 
immediately. Such a rule would be very unreasonable, for many powers are con- 
ferred upon corporate bodies with reference to a future exercise of them when 
their interests, their business, or the public convenience may require it. There is 
no rule of law in this state which requires a railroad corporation to exercise all 
the powers contained in its ' grant in the beginning, if it declares that those 
powers which are not then exercised are lost. 

Doubtless a railroad corporation, having by its charter a choice of routes, 
cannot, after locating and constructing its road, change the location and build a 
new road over a new line. 

As a general proposition it may be stated that a street railway system in a city 
which reaches the outlying towns, is a system which grows gradually with the 
growth of population and the multiplication of industrial enterprises. If by its 
charter a railroad company has the right to lay one or more tracks on the streets 
constituting its located route, its corporate rights should be construed so as to 
meet the demands of public travel. 

Where it is clear that by its charter the company had the right to lay one or 
more tracks, and it further appearing that the growth of population and travel 
demand additional transportation facilities from time to time, there is no reason 
why the company should, not lay an additional track on a street, as long as the 
reasonable use of the street by the public is not interfered with. — The Borough of 
Dunmore vs. The Scran ton ' Railway Company, 152. 



Barthe vs. Levauer, 172. 



Erie Printing Company vs. Erie Lithographing Company, 185. 



Depositions taken by a stenographer in shorthand must be fully written out in 
longhand, read by or to the witness, assented to and signed by him. 

Where the deposition is signed, or the equivalent of signature appears, the fact 
that it was read by or to the witness and assented to and signed by him should 
be shown by the certificate of the stenographer or the commissioner or otherwise 
to the satisfaction of the court. — Auman vs. Cunfer, 191. 

John J. Brown vs. John Kemmerer, et al., 218. 



While the act of June 1, 1883, P. Ij. 54, in terms, repeals that part of Section 
17, of the act of 1851, which provided for the. annual election of councilmen, yet its 
provisions do not apply to the boroughs divided into wards under the act of 1874. 

No method is prescribed by said act to' make it applicable and as to such bor- 
oughs the electors of tlie respective wards continue to elect annually. — John Hayes, 
Burgess, vs. Frank Sturgess, et al., 262. 
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George E. Stevenson vs. The School District of Waverly Borough, et al., 264. 



Where the court cannot say under the evidencJe that there is no substantial 
dispute between the parties, it would not be justified in continuing a preliminary 
injunction. 

Where defendant has the legal title to the land in dispute, and the plaintiff's 
title, if any, being acquired by adverse possession, there is a question of fact 
between them to be determined by a Jury, no matter how strong the evidence may 
be in favor of plaintiff. 

It is a general principle that when the rights of the parties are in dispute equity 
has no jurisdiction. Where there is no substantial dispute as to the facts the 
duty of interpreting the law can as well be performed by a chancellor sitting in a 
court of equity as by the same person sitting in a court of law. — ^Margaret J. 
Thomas, et al. vs. Enoch Morgan, 290. 



The defendant must answer every material allegation in the bill whether 
specially interrogated or not. He need not, however, sinswer any immaterial allega- 
tion of the bill. 

If there are facts within the knowledge of the defendant in a bill in equity 
material t<5 the question to be decided. It is his duty to set them out in his answer 
fully and particularly. 

An answer should not only fully meet the material averments of the bill, but 
should set forth in a clear and definite manner all the factis relied upon by the 
defendant. — Thomas E. Jones, et al. vs. The Enterprise Powder Mfg. Co., et al., 303. 



City of Scranton vs. The Scranton Coal Co., 314. 



Riishbrook Goal Co. vs. John S. Jenkins, 322. 



According to the popular idea of a newspaper, it is naturally presumed that it 

has subscribers, or that it is sold on the streets, and that, if anyone is interested 

, in the publication of legal notices, such as ordinances and official reports, the last 

place he would look for them would be in a printed sheet that is thrown around 

promiscuously, or distributed gratis. 

The act of congress and the postal regulations show that practically the idea 
of a newspaper carries with it the popular acceptation of the meaning of the word 
the idea of subscribers— those who buy the newspaper, because it is, In their minds, 
a newspaper, and because they want the news. 

Where the primary object of a sheet is to advertise, even though it publishes 
items of news, especially of a local character; or these items are so arranged 
and displayed as to make the advertising more attractive, such a sheet does not 
suggest the idea of a newspaper and nobody would think for a moment of examining 
it with, the expectation of finding in its columns any oflacial matter which the law 
requires shall be published in a "newspaper. "—C. E. Lathrop and E. D. Lathrop 
vs. The City of Carbondale, B. S. Clark, Mayor, and W. E. Thomas. Controller, 343. 



It is very familiar law that it is one of the essentials to an enforceable contrHct 
that it must be definite and certain in its terms and limitations. If tlie contract 
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is vague or uncertain, or the evidence to establish it is insufficient, a court of 
equity will not exercise its extraordinary jurisdiction to enforce it, but will leave 
the party to his legal remedy. When a court cannot find that the minds of two 
alleged contracting parties meet, such finding is fatal to the plaintiff's right to a 
decree.— Bejtween Stella Freedman, Plaintiff, and Serena Von Storch, Defendant, 358. 



Where there has been a horizontal division of the land, the owner of each 
subjacent estate owes to the owner of the superincumbent estate the support of his 
land in its natural condition, and the owner of the superincumbent estate has con- 
versely a right to this support. This is an absolute proprietary right, necessarily 
arising out of the ownership of the surface, and not an easement depending upon 
a grant. The mine owner in taking out his minerals must leave sufficient support 
for the superincumbent land. This he may do by leaving ribs or pillars, or by 
constructing artificial supports. If he fails to do this, and the land sinks, he is 
liable for the damage that occurs to. the surface owner by reason thereof, and he 
may be enjoined from the further removal of minerals. Whether the mine owner 
has worked his mine skilfully or negligently does not afCect the existence of the 
right to Surface support. 

A review of the authorities at length w^arrants the laying down of the follow- 
ing propositions of law: (1) Where there has been a separation of the minerals 
from the surface, the owner of the mineral estate, in the absence of an ^agreement 
;to the contrary, owes a servitude to the ^>uperincumbent e.state of sufficient support. 
(2) There is no custom of mining which permits the owner of a mineral estate 
to remove the supports and allow the surface to sink. (3) The implied right of 
support to the surface may, however, be excepted from the grant by apt words in 
the deed, and where such exceptipn has been made the grantor or those who claim 
under him may mine all the coal, even though by so doing the surface may fall in. — 
William Miles, et al. vs. The Pennsylvania Coal Company, 371. 

ESTREPMENT. , 

Rule. to Show Cause. 

The proper practice would seem to be to award a writ of estrepment upon a 
proper showing, first requiring that security be given to the defendant as in case 
of a preliminary injunction, the defendant to have the right to move to dissolve at 
any time after the issuing of the writ and upon such motion to dissolve the court 
shall hear the parties upon the merits and make such further order as shall seem 
just and proper. — Emma Humphries vs. Hannah Humphries, 47. 



Rule to Dissolve Writ of. 

The duty of a life tenant is to keep the premises in as good repair as when lie 
took them, not excepting ordinary and actual wear and tear. 

If he negligently allows them to fall into decay for want of repairs, he is 
guilty of waste. In case of waste the court will make such order as may seem 
just and right under the circumstances, directing the tenant to put the -premises 
in proper repair.— Emma Humphreys vs. Hannah Humphreys, 216. 

FRAUD. 

Statute of. 

The effort to harmonize the numerous cases dealing with the statute of 
frauds, where the attempt has been to enforce an oral promise to pay the debt 
of another as an original undertaking, is by no means free from difficulties. 

It cau be stated with confidence that where there is no extinguishment of the 



INDEX. IX 

creditor's claim against the third party, an oral promise by another to paj^ it is 
not within the statute if the controlling object of the promisor is to. subserve some 
pecuniary interest or business purpose of his own ahd he receives a benefit which 
he did not before enjoy and without the promise would not have possessed. 

On the other hand, where the benefit to the promisor is not the primary object 
.of his promise, but is merely Incidental and indirect, the oral promise is- invalid 
if the .original debtor is not discharged. — Charles Kaestner vs. Pete'r Robling, 
Sr.. 366. 

GUARDIAN. 

Where a ward and' the accountant owned as tenants In common a small house 
anA lot, the ward is i>ot concluded /by an account of the rents beyond the amount 
for which credit is claimed. As a tenant' in common thfe ward can compel her 
.co-tenant to account for the rents, In an action, sUould she discover evidence to 
warrant her action. 

A ward who seeks to Impeach the items of coal royalties in the account of her 
guardian as' stated and filed must show some specific errors or omissions therein. 

The absence of an order of court making, an allowance for the support of a 
ward, will not prevent the court from piaking a proper allowance upoii the settle- 
ment of the guardian's account, when the jclrcumstances require it. 

The mercantile method of calculating interest has the sanction of the. courts. 

The mere fact that the guardian u^ed some of the fnoney of the ward In his 
own business, without any proof of fraud, is no reason for forfeiting his commls- 
siona To charge the guardian with forfeiture' of commissions, either fraud or gross 
negligence must be shown. " If the actions of the accountant were intended to 
mislead or to conceal all compensaiion would be refused. 

Commissions, being Intended as compensation for time, trouble and respon- 
sibility, should be graduated by these objects- without strict regard to the amount 
received or disbursed. 

When it Is sought to surcharge an accountant with assets not included in the 
account, the surcharge must be proved by the objector's own witnesses and not 
by 'cross-examination of the accountant's witnesses. — ^In Re: Estate of Beatrice L. 
Burdick,- now Hubbard, Minor (Child of Amanda Burdick, Deceased), now of Full 
Age, 361. 

HABEAS CORPUS. 

Since the passage of the act of 26th June, 1895, P. L. 216, a father has no 
superior rights to the custody of his children as he had at common law, and in 
cases of dispute between parents the question is left to the sound discretioh of the 
court. 

A court has full authority to direct a wife, who has the custody of a child, to give 
security conditioned that she shall not take such child out of the jurisdiction of 
the court and also that the husband shall have the right to visit the sal^ child at 
least once a week, if he so desires. — Commonwealth ex rel., Peter Walsh vs. Bridget 
Walsh, 26. 



8ur Writ of. 

It is competent for the law-making power of any state, in furtherance of its 
public policy, to impose a disability upon its citizens restricting their right to 
contract a marriage. By Section 9 of the act of 18th March, 1815 (1 P. D. 688, 
P. Li. 29),' a person divorced on the ground of adultery is forbidden to marry again 
during the lifetime pt her former husband. — Commonwealth ex rel. Hannah Aron- 
son vs. Louis Connor, 43. 



So muph of the act of April 13, 1867, P. L. 78, as relates to the definition or 
description of the offense of desertion, is superseded by the act of March 18. 1903, 
P. L. 26, .covering the same ground.— Commonwealth ex rel. vs. McCaffrey 91. 
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It is a general principle that in all summary proceedings the record must con- 
tain everything to give tfie court Jurisdiction and show that the jurisdiction was 
exercised in all essential particulars in accordance with the law, or the proceedings 
will be invalid. The record should show in what respect th* law has been violated; 
that all the proceedings conform to the law; that the charge is sustained by the 
testimony of duly qualifled witnesses or by the confession of the defendant; and 
that the judgment was duly enter<Bd. 

It Is a well understood proposition that before there can be an execution 
issued there must first be a judgment, order or decree, otherwise the execution will 
be hull and void and will confer no authority upon the officer to whom it Is directed. 
A mere finding by a justice of the peace In favor of the plaintiff, without the 
entry of judgment, wlU not support an execution. 

A violation of the 71st section of the Act of 7th June, 1901, P. L. 493, clearly 
contemplates first, a conviction of the offence complained of, and second, a sen- 
tence. 

The legislative ihtent was that after conviction of the offender the magistrate 
6t alderman should fix the amount of the fine and pass sentence accordingly. Such 
a conviction and sentence would constitute a judgment. — Commonwealth ex rel. 
John F. Nolan vs. The City of Scranton and Ira T. Mitchell, Constable of the 
Ninth Ward, 141. 

HABERE FACIA8. 

A sheriff has no right to ejeot a party on a writ of hab. fa. who does not hold 
under the defendants and Is no party to the judgment, and therefore not legally 
affected by It. It Is true that a judgment in ejectment will bind not only the 
defendants, but also all holding under them, but it will not bind those. who hold 
by a paramount title. 

It Is the duty of the sheriff under writ of hab. fa. pos. to remove the de- 
fendant or anyone claiming under him. But if any other person — one not claiming 
under the defendant, but by and under a different title — ^be in possession, the officer 
cannot remove him from the premises under such writ. No tenant who was In 
possession of the premises anterior to the commencement of the action can be 
dispossessed upon a Judgment and writ of possession to which he Is not a party. 
If a tenant whose possession Is' distinct from his for which the action was brought, 
be turned out, he may have a writ of restitution. — Joseph Fellows et i^. 'vs. F. B. 
Loomis et al., 66. 

IN RE: 

Estate of John Handley. 

Executors caused a suit to be brought to remove a cloud on the title of a tract 
of land purchased and devised by the testator. The outcome of the suit was that 
{he estate had no title. The executors then brought suit against the grantor of the 
testator on the covenant of warranty in the deed which he gave testator. The suit 
was compromised for a certain amount of money in full satisfaction of any liability 
from the pi^rt o^ the .testator's grantor. An exceptant to the ninth annual account 
of the executors contended that the failure of title to land and the payment of 
money in settlement by testatpr's grantor should be regarded as' a conversion by 
operation of law. ■ 

Held: That the subject matter of the legacy never was the property of the 
testator; failure of the testator's title to the land, the ntoney received In settle- 
ment of the suit did not effect any conversion and the money received ttfm^ 
- testator's -grantor cannot be regarded ais rent, royalty. Income or the proceeds of 
the fliale ^of the laRd.-^Estate of- Jphn Handley, Deceased, Id. . 
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Stoufr«r's Eatafe* 

The orphans' court will not open the confirmation of ah account merely because 
the accountant did not in the account charge himseTf wlth^^ertain uisets of the 
estate. The remedy^ in such a case, is a citation to compel the accountant to file 
a supplemental aecount.-^touffer's Estate, 64. 



^Monaghan's Estate. 

A claim for board against a decedent's estate must be niade within the period 
of the statute 6f limitations. ' Claims not present0d as a legal demand against 
decedents' estates until after the deftth of the alleged debtor have evQry intendment 
and presumpdUon made against them. Moreover, when shown to be for wages or 
boarding, payable either in pursuance of an express contract qr upon a quantum 
meruit at stated or periodical intervals, the claimant must overcome the pre- 
sumption ,that the debt was paid from time to time as it became due and pay- 
able.-^Monaghan's Estate, 95. 



Neale's Estate. 

WhQre a debtor indorses upon a note an acknowledgement that it is "unpaid, 
due and owing) " the law will imply a new promise to pay, and the. statute of limi- 
tations is therefore tolled. 

.\ note payable one day after date, with 4 per cent, interest, bean that rate of 
interest, evien after maturity. Ludwick vs. Huntzing^, 6 W. and 8. 61, dis- 
iinguished.^Neale's Estate, 99. 



Dingee's Estate, 103. 
Sturgeon, Mary Emma, ■ 113. 



Under the General Borough Act of April 3, 1851, P.* L. 820, and Its supplements, 
the power jiot only to ordain and lay out new streets wholly within the same, is 
vested exclusively in the borough authorities, and the Court of Quarter Sessicms is 
without jurisdiction. 

The fact that the borough authorities signed the petition for the vacation of 
the street or road in question does not estop them -from afterwards raising the 
question of"^ the court's Jurisdiction. Pasties cannot, by agremn^nt, give the courts 
jurisdiction over matters of which they are qoI^ by law authorised to take cog- 
nizance. — Road in Siverly Boronghv 136. 



Assignment of Imperial. Stain Paint and Filler Company for 'Benefit of Cred- 
itors, 146. 



Contested' Election- of John Hayes. 

A cardinal rule in contested elections is when it is possible to purge' thQ poll 
and, by evidence, to ascertain the illegal Vote, this must be done. It is only when 
this Ig impossible that the whole retui-n may be thrown out. 

Query: Is the act of April 28, 1899. P. L. 118, valid, which provides that the 
petitioners, as a matter of course, shall pay the costs when the contestant does 
not win the oflaoe.— In Kb: Qotn tested Election of John Hayes, to the Office of Bur- 
gess of Old Forge Borough, 149. 



Qayaghan's ESstate, 160. 



Under general order. No. 82, requiring creditors oppo^ng a discharge to enter 
an appearance on the return day fixed by the order to show cause, and file specifl- 
catioi^ of their objections .within ten .da^fs therj^after.an objecting creditor has no 
right to eQter an appearance after the return. day. 
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Semble: The language of general order No. 32 lndic€<,tes that, while the 
time for filing specifications of objections may be extended in the discretion of the 
court, the court is without jurisdiction to extend the time fixed by' the order /for 
the entry of the creditor's appearance. — ^Adolph Grant, 164. 



Grew's Estate. 166. 



Cass' Estate. 

Where testatrix gives all oif her estate to her two adult sisters and appoints one 
sister "guardian" of the other,. the word guardian will be construed as trustee, and 
upon the death of the sister appointeti "guardian" the" court will appoint another 
trustee. — Cass' Estate, 177. 



Appeal of Patrick Casey, Tax Collector, 210. 



Estate of Mary A. Fox. 

A diamon^l ring,, watch and chain, diamond bar brooch and pearl and gold cross 
brooch belonging to the testatrix do not pass by a bequest of "my wearing apparel." 
— ^In Re: Estate of Mary A. Fox, Deceased, 261. 



Insolvency Df P. W. Joyce, 296. 



Contested election of John Hayes to the oflEice of Burgess of Old Forge Bor- 
ough, 298. 



Estate of Beatrice L. Burdick, now Hubbard, minor (child of Amanda Burdick,- 
deceased, now of full age, 361. 

INDICTMENT. 

Rule to Quash. 

Committing magistrates should send in all transcripts and recogniza.nces in time, 
for action by the next grai^d jury. If the grand jury is in session at the time the 
recognizance is entered into,, the proceedings should be sent up at once. If there 
is no time to do this because the grand jury is about to adjourn, the recognizance^ 
of the defendant should be taken for his appearance at the next subsequent term 
of cQurt and not at the next term of court. 

If the district attorney desires to hold 'a case over to be heard by another 
grand jury at a subsequent term of court, he must in all such cases ask leave of 
court to present the indictment, giving briefly his reasons for the delay. He must 
also notify the defendant, in each case, as to the particular grand jury to which 
the case is to be submitted. If the defendant cannot be served with notice, the . 
district attorney may state so in his petition asking leave to submit the indictment. 

In each case held over the defendant's ball should be" forfeited, to be respited! 
ypon his appearan(5e at the next term of court. — Commonwealth vs. Max Rice and 
Joseph Levy, 2S6. 



It- is a criminal offence to send libelous . matter by mail or by messenger to 
another person, even though he be the subject of -the libel. While the strict rule 
of common law requires • that in such 'a case the indictment should allege that the 
publication was made with the intent to incite the prosecutor to a breach of the 
peace, yet where . the indictment is drawn in .the words, of the slaute no such 
allegation is necessary. 

An indictment which 'charges an offence substantially in the words of the 
statute is g6od and should not' be quashed.-^Commonwealth vsJ M. Patocki, 307. 
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JUDaMENT. 
Rule to Open. 

A lease provided that a lawful continuance oif the tenancy beyond said term 
shfOl be deemed as a renewal thereof for the further term of one year, to end at 
the expiration thereof without further notice. A further lawful continuance shall 
be deeihed a further 'renewal for a like term to end in like manner." 

In connection with the provision , for a renewal the lease contained covenants 
against assieh^insr or sub-letting without the written consent of the lessor, and 
to deliver up possession at the end of the term or any renewal thereof. 

Lessees notified lessor that they intended to surrender the premises at the end 
of said term. . About this time lessees sub-let the demissed premises without the 
lessor's consent. The new tenant took possession as tenant of lessees. Instead of 
giving up possession on April 1st he continued in possession imtil some time in 
Ma^, when he moved out of his own accord. 

Held: That the contention of lessees that they stood in the position of an 
'assignor for the term, having nothing to surrender, because they had transferred 
all their interest to their sub-tenant, is inapplicable. Such argument is applicable 
only where the sub-letting involves no breach of covenant, or the breac^i has been 
waived. The lessees cannot impair the obligation of their covenant to surrender 
at the end of the term by committing a breach of their other covenant against 
alienation. — C. S. Woodruff, Attorney vs. Nolan, Gallagher and Manleyi 3.. 



Rule for, Non Obstante Veredicto. 
McOotiald vs. Gibbons, 11. 



Rule to Strike Off. 

From the nature as well as the form of the proceedure upon demurrer the 
judgment, if any, must be the actu9l and not merely the constructive judgment of 
the court. 

Where there is no Joinder there is technically no issue and final judgment with- 
out formal issue is anomalous except it be for default and then only by virtue of 
some statute. — ^Mary Covey, et al., vSi D.,L.." & W. R. R. Co., 46. 
Rule to Open. 

Where it is admitted there was no deceptiofa nor* iftistake as to the contents 
of a paper sought to be set aside, and it 'is therein agreed that all orM stipulations 
outside of the i>aper are waived, the party seeking to avoid it must be held rigidly 
to the rules prescribing the quantity as well as the quality of evidence necessary 
to warrant a chancellor reforming ctr canceilinj^ it There must be at least two 
witheases, or one witness and such j3orrdborating circumstances as amount to the 
equivalent of 'another. 

In the absence of corroborating, circumstances, the testimony of two or more 
parties of the same part to an agreement, if contradicted, is insufflcient to warrant 
the - reformation of the contract or submission of the question to a jury. — The 
National Cash Register Co. vs. -Smith & Murphy, 49. 



Rule Fopr 

The denial of the existence of a partnership between the party who makes an 
aflldavit of defence, and other parties joined with him, as defendants, coupled with 
an averment that the contract in the suit was with a corporation, naming it, if 
true, is a good defence, and if sufilciently set forth will prevent judgment. Such 
averment must be explicit and admit of no ambiguity. Courts cannot encourage 
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the \i8e of vaerue and equivocal answers in such caste by resoi^lnff to construction 
in order to aid the affidavits.— William H. Leek vs. The Livingston Manor Manu- 
facturing Company, 52. 



Manley vs. Emanuel Stone Company, 83. 



An order striking off satisfaction of a Judgment, may be subsequently atnended 
by adding that the order was made without prejudice to Intervening lien creditors.— 
Ackerman vs.. Josephs, 189. 



Rule td Open. 

To warrant a court to make absolute a rule to oi»en Judgment the testimony of 
two witnesses or that of one witness and such corroboraJtlng circumstances as 
amount to the testimony of another is necessary, and also the evidence must be 
clear, precise, satisfactory and indubitable and must relate to the time when the 
paper was executed.— Assigned to Michael Ssnyter vs. Frank Witkoskl, 209. 



John Stout et al. vs. Mary Sharps et al., 364. 



Charles Kaestner vs. Peter Robling, Sr., 366. 

LANDLORD AND TENANT. 

- Where a tenement building has been, completed with a common entrance, 
common hallway, or a common court for the use of all the tenants, neither the 
landlord nor any lessee under him can obstruct such common entrance, common 
hallway or common court to the damacre of the vested rights of a tenant of one 
part of the building, and equity has Jurisdiction to prevent such obstruction; — 
Barthe vs. Levauer, 172. 

NOMINATION PAPERS. 
Exceptions to. 

An elector who attends a primary election and votes for. a candidate to fill an 
office is not debarred, under- the Act of July d, 1897, Sec. 1, P. L. 223, from signing 
a. nomination paper for a candidate for tnat office. 

A nomination paper must be signed by "two per centum of the largest entire 
vote for any officer elected" at the last preceding election. — Citisen^s Party Nomi- 
nation Papers, 104. 

NON SUIT. 
Rule to Take Off. 

Defendant entered into a contract in writing for two show cases which plaintiff 
agreed to set up in defendant's store. While the cases -were in the store, awaiting 
plaintiff to set them up, a fire destroyed the store and cases. 

On the trial plaintiff maintained that he was prevented from completing the 
contract by the defendant, who, without warrant, took the goods Yrom the depot 
to his store. Also that the defendant by so doing assum'ed the ridk Incident to 
such removal. 

Held: That the answer to such allegation is, that the suit is not in trespass or 
in case for breach of duty of a bailee. It is on a specild contract and the plaintiff 
must show performance of all its terms, waiver, or such unauthorized conduct of 
the defendant as to prevent performance. — ^The Diamond Glass Company vs. John 
H. Ladwig, 60. 

The negligence for which a street railway company is to be held liable in law 
must have been the proximate and' efficient cause of the accident. 
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A plaintiff must be judged by his ovrp. conduct at the time of the accident. If 
he did what an ordinarily prudent man would do under the same circumstances, 
he should not be considered ffuilty of contributory neffllffence.— William Shields vs. 
Scranton Railway Company, 206. 



, The act of June 24, 1906« requires all actions for personal injuries not resulting 
in death, to be brought within two years. 

In May, 1901, the plaintiffs brought suit, against the Temple Iron Company to 
recover damages for injury resulting from an accident. At the trial in March, 
1903, a verdict was rendered in favor of the defendant, the Jury specially finding 
that at the time of the accident the Sterrick Creek Coal Company, and not the 
Temple Iron Company, operated the colliery. 

On October 21, 1903, about three years and a half after the accident, suit wan 
•brought against the defendant. The defendant pleaded the bar of the statute of 
limitations of June 24, 1905. 

Non-suit was entered on the ground that the action was barred by the statute 
of limitations above referred to. The plaintiffs attempted to make out a case of 
estoppel by showing, in part, that when they brought suit against the Temple Iron 
Company that the report of the Bureau of Mines of 1000, a book printed by the 
state printer under the authority of the Secretary of Internal Affairs, showed that 
the Temple Iron Company was set down as operator of four collieries, of which the 
defendant was one. 

Held: That the defendant was not estopped from pleading the statute. The 
report was not to the plaintiffs, either directly or indirectly; it was not made for 
the purpose of giving notice to the public as to who operated the several collieries 
in the district, but for the purpose of laying before the Governor and General 
As^emhly statistical information upon the subject of coal mining. There is no 
statute Which declares the effect of such reports upon the persons making them 
and their purpose, under the statute, is statistical only. — Edward Burke and Peter 
Burke, by his father and next friend, SSdward Burke, vs. The Sterrick Creek Coal 
Company, 282. 



FHjIe to Take Off. . 

When a municipality injures private property in an irregular mannec and not 
precisely according to law, although in the performance of an act within 
the general scope of its authority, it is liable in an action of trespass. 

A street commissioner has no authority to change the grade of a street, and 
when in the performance of his general duties he changes the grade, he is a tres- 
passer himself and the municipality of which he is. an officer is liable for his 
unlawful acts in an action of trespass. 

In an action of trespass for damages on account of a change in the grade in the 
.street, where the plaintiff failed to show any corporate action on the part of the 
municipality authorising the dhange of grade, the court held that the plaintiff could 
not recover. There can be no recovery in statutory proceedings except where the 
municipal improvement is authorised by corporate authoriiv. 

A municipal corporation has power to take, injure or destroy private property 
for the public good, but it must make compensation to the owner since the adoption 
of the constitution of 1874. 

There is no authority to include anything more in the feigned issue than was 
at issue between the parties under the plaintiff's petition and the order appointing 
viewers.— William S. Nyhart vs. The Borough of Taylor, 810. 
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OWELTY. 
Exceptions to Distribution of 

While from the authorities it is not' possible to determine how long a lien 
created by a fl.. fa. and levy on after acquired rei^l estate will exist, yet it is well 
settled tha.- it -will continue for such tii^e "as may be reasonably necessary to . 
complete the sale of the property in pursuance* of the necessary writs of vend, ex." 

A up to the death of his father, on or 'about April 21st, 1903, hj^d no real estate, 
when he became entitled to a certain interest in a piece of land, or which his 
father had died seized. 

B on September 21, 1903, issued a fl. fa. under which the sheriff • levied upon 
A*8 interest in the land on September 23, 1903; th^ writ was stayed by court; 
October 12, 1903, rule granted to open the judgrmeni; January 4, 1904, rule dis- 
charged; there was no inquisition and condemnation- and nothing further indicat- 
ing, due diligence towards perfecting the lien of .the levy: 

B obtained judgment pn October 12, 1903, on a sci. fa. issued September 19, 1903. 

C obtained. ^ Judgment .against A on^ October 7, 1903. 

Held: That C acquired a lien, which could not be defeated or. disturbed, by 
virtue of the fl. fa. and levy made September 23, 1903.— In Re: Sstate of George- W.. . 
Corey, JDeceased,. 73. 

PARTITION. 

Petition to Set Asldo Sffie In. . 

The Orphans' Court is possessed of full- equity powers to grrant relief, and, will 
set aside a sale of real estate at the instance of a party Injured where the rights 
of third parties have not intervened and a gross wrong would otherwise be the ' 
result. 

A property belonging to decedent was valued by an inquest in" partition at 
$1600, including a ground rfent of $30 per annum* At a sale in ..July, 1904, there was 
a bona fide bid of $450, subject to the gfound rent; but 'coiinsel for the petitioner 
in partition, who represented the i)urchaser at A subseqifent'ssde, bid the property • 
in at $476, in order that there might be no sale a.t what was regarded as' a grossly 
inadequate i)rice. The second sale was had in the following October and the price • 
realized was $100. One. of the heirs, who had no notice of ihe second sale aiid 
before the purchaser h^ taken title, petitioned the: court to set the sale aside, 
declaring his willingijess to give* security that, a resale would brlhg not Ifsto 
than. 1450. 

Held: The petition, should i)e , grant ed.-^rew's Estate, 166. 

REFEREE. 

Exceptions to Report of. 

The act of June 15, 1897, extending mechanics' liezis' to gas and electric light 
fixtures extends the right' of lien from the time the sale is completed* by delivery, 
hence it will Upply where the contract for purchase Was made "before "^the approyal' 
of tto^ act but' the delivery subsequently thereto. 

A delivery of the goods upon the faith a^d credit of the building determines 
the right of lien. The right of lien came into sexlstence when the debt* arose, and 
this was when the goods were delivered to tlje building.— Horn & Brannen Manu- 
facturing Conipany vsi Steelman, 89. ' ' ' 



^Plaintiff contracted with the president oif the defendant company to obtain a 
Iban for the latter, for Which he was to receive "a commission. In an action to 
recover said, oomihission the defendant maintained that the president had not 
power to bind.the company^ - 



WhUe It is true that the steckhoHden of a comi>any cannot act so as to bin* 
the company, OFdinartl^, and it is also true that even directors cannot btodr the 
company unless they are in regrutar session as a hoard, tet where all the stock- 
holders, n^o were also the direotprs an* offlc^rs of ^he oonpany, signed a* con- 
tract which was delivered to the iflaintifl, declaring thAt they consented to the 
subject matter of the contract, tbey, hy such aotton^-ars estopped from pleading 
want of power.— Janses aardner Sanderson vs.. Imperial Underwear Company, 801^ 



Philip Schwarts, et al. vs. John, Marge, 350. 

SERVICE. 

Rtfle to 8et Aside. 

The act of April 3, 1903rdoes not extend the jurisdiction of the court where none 
existed before, but provides a" means of serving process upon corporations, part- 
nerships limited and joint 9tock companies which have no office, resident officer or 
director in the county in which the cause of action arose. Where, however, the 
corp9ratio9 or other company has no office op resident director or officer, and the 
cause of action arose without the county where the action was brought, the court 
has no jurisdiction.— Ludlow et al. vs. Valley Coal and Stone Company, 98. 

SHERIFF. 

Petition Set Aside Return ofw 

A firm having a regular place of business in one county of the state does not, 
by taking a contract for a single undertaking in another county, establish thereby. 
a place of business in the latter county within the meaning of the act of July* 9, 
1901, P. L. 614, providing inter alia, for th^ service of pmcess at defendant's place 
of business upon defendant's agient or person in charge thereof, if defendant'^ 
residence in the -county Is not ascertained. — ^Malaney. vs. Pennock, 120. 

SUMIVIARY CONVICTION. 

Appeal From. 

Where the title shows the puri>o8e of an ordinance to be "to regulate peddling 
on the public streets," it Is adequate to put' all interestec*. )>ersons upon inqulnr. as 
to the character and extent of the proposed regiflatlons. 

The title of an act of assembly is sufficient If It fairly gives notice of the 
subject matter of the act so as to reasonably leAd to ah Inquiry into Jts body. It 
Is. not necessary that the title of an act should furnish' a complete index of Its 
contents^— <;ity, of.Scran.ton vs. Charles Boncherlllo, 169. 



Upon an appeal from sumn^ry convicdon' under the act of 29th of May, 1901, 
P. L« 302, the case comes up de-novo upon, its merits. 'Under- said act a fish 
warden, and certain other officer^, we^re authorised and Oommcmded to apprehend 
and arrest, without a warraht, .any person: who violated any of the provisions of 
the act. 

It wlUhot avail to show that the fishing was done in the tail race of the mill 
upon the lands of the defendant. — Commonwealth vs. B. J. Ehrgood, 320. '' 



TRIAL. 



Motion for a New. 

Commonwealth vs. Riley & Golden, 



20 INDEX. 

Rule for a New. 

The riffht of a municipality to require the layln^r of eldewcdks is one entirely 
distinct from the question of its liability for negligence in maintaining its drains, 
and the city has its legal method of enforcing its direction, if it is a legal one, to 
require the sidewalk to be laid. 

Where it is shown that the plaintiff was not the owner of the premises, for 
which damages is claimed, at the time notice was served by the city authorities to 
lay a sidewalk, Is In itself sufficient to show that she could not be charged with a 
refusal to comply with the requirements of such notice. — Jane Reap vs. The City 
of Scranton, 41. 



Where conflicting claims of title are set up by the same attorneys a plaintlfC is 
bound by the acts and knowledge of her attorneys whom she had avowedly 
authorized to act for her. She must be presumed to know all about the other 
claim, what was being done about it, and its relation to her, for it was the boimden 
duty of her attorneys to advise her. It would be against the policy of the law to 
extend immunity to her for the consequences of her agents' acts done in her 
behalf, and by her authority, where she would be liable for such acts if done in 
person. — Martha J. Evans vs. W. S. Bartlett et al., 67. 



Where the evidence is uncontradicted that the plaintiff was forty-six years of 
age at the time of the accident, was active in the employment of two different 
firms, was earning between 120.00 and $26.00 per week, and had been wholly pre- 
vented from earning anything since the time of the accident, a verdict of $1,776.00 
repels any idea of compensation for permanent disability. 

The damages so awarded would be only fair compensation for loss of earnings 
from the date of the accident in the summer of 1903 down to the time of trlalMn 
March, 190$. The damages awarded Would be at a less rate than $20.00 per week, 
without spying anything about the doctor's bill or pain and suffering. —Daisy 
Lingle vs. Scranton Railway Company, 68. 



Rinker vs. Aetna Life Insurance Company, 122. 



Where after- discovered evidence discloses sufficient to justify a Jury in convict- 
ing a person', other than the defendant, the court will grrant a new trial. — Common- 
wealth vs. Glambatista Sello, 144. 



Defendants offered to prove that on a prior occasion the plaintiff's husband, 
With her knowledge, had offered the horse for sale to anotlier party as his own, to 
be followed by evidence that she participated in the offer. This for the purpose, 
first, of estopping her from asserting title in herself, and, second, to show the 
husband's general agency. 

Held: That the transaction was not Inconsistent with her claim of title. 

Moreover, the two purposes were repugnant to each other. The defendants 
could not say on the one hand that the tdaintlft was estopped from setting up 
title in herself, and on the other that their own title was derived from her through 
the husband's agency.-^Keskle A. Washburn vs. Ward O. Smith et al., 161. 

A Justice of the peace has no Jurisdiction to- entertain an action against an 
unincorporated beneficial society for sick or death benefits. The remedy is by bill 
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in equity in common pleas. Objection may be taken to the Jurisdiction after an 
appeal from Judfirment of the Justice of the peace and after a trial in the common 
pleas on the merits.— Ross vs. Minnequa Council, 200. 



John Reynolds vs. The Maryland Casualty Company, 218. 



It is error for the court to instruct the Jury in an action for personal injuries 
that the plaintiff is entitled to a& allowance for the delay he was subjected to in 
recoveringr his damages not exceedlnir the legal rate of interest at six per cent 

Such an allowance is always proper in an action of trespass when the damages 
are complete when the trespass occurs, but in an action for personal injuries where 
the plaintiff is allowed to recover for all dajnages suffered up to the time of the 
^rial, there is no reason for allowing this additional Item of damages. To do so 
would be to allow the Jury to duplicate the damages, at least to some extent, and 
thus violate the general rule that damages should jse compensatory only.— William 
Holtham vs. Scranton Railway Company, 293. 



.Where an issue between parties is a square issue of fact it would be a clear , 
usurpation of the province of the Jury for the court to grant a new trial, even 
though the court might have reached a different conclusion. — ^Empire Dry Goods 
Company vs. A. Prince & Co., 318. 

VIEWERS. 

Exceptions to Report of. 

Vie-wers were appointed March 6, 1905. March 25th an order was issued from 
the clerk's office. April 7th was fixed for holding view. One viewer removed from 
the county. On 6th April another viewer was appointed, in his place. As thus 
constituted the board made the view. 

Held: The certificate of March 25th conferred no authority upon the sub- 
stitute viewer. The proceedings were therefore fatal. — ^In Re: Rodd in North 
Abingrton Township, 315. 
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In the Court of Commdn Pleas of Lackawmma County, No, f, Sep- 
tember Term, 1903, 
IN EQUITY. 
DEMURRER TO PLAINTIFFS BIL. 
A. B. Brown et al. vs. Joseph J. Jermyn. 

Where a bill in equity states where documents, referred to, are recorded, it 
complleg with all- that the law requires. 

Where it is allesred in a bill that the miningr of coal Is carried on in such a 
manner as to threaten the destruction of plaintiff's land in the future, 
such miningr* supposing the aJlefration to be true, is in the nature of a 
continuous trespass and there can be no doubt that equity has Juris- 
diction. 

Courts of equity have never refused relief in such cases? 

Messrs. Willard Warren & Knapp for Plaintiff. 

Messrs. Welles & Torrey for Defendant. 

Opinion by Edwards, P. J., January, 1905. 

Defendant assigns several pounds for his demurrer. The first, 
second, third and seventh assignments may be considered together, 
because they relate to the same subject-matter. It is claimed that the 
plaintiffs have failed to set forth at large in an appendix to the bill 
the deeds and coal lease referred to in some of the paragraphs of the 
bill. The papers referred to are a deed from Sanderson to the plaintiffs, 
a deed from Stewart and wife to the New York, Susquehanna and 
Western Coal Company for the coal, and a coal lease from the latter 
company to Jermyn & Co. The bill states where these documents are 
recorded. This is all that the law requires. It would impose too much 
of a burden upon the plaintiffs to ask them to copy in an appendix in 
extenso the deeds and coal lease mentioned in the bill, especially when 
we take into consideration the fact that less than twenty lines of these 
title papers have any bearing upon the case. The main question in- 
volved is that of proper support of the surface by those who mine the 
coal, and this question depends, so far as the rights of the parties are 
concerned, on the reservation and condition set forth in the fourth and 
fifth paragraphs of plaintiffs' bill. It would be useless to print a large 
mass of irrelevant matter. We do not mean to say that in some cases 
documents should not be set out in full in an appendix. This is often 
desirable and may be essential. Deeds, contracts, wills and other 
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papers which the Court is asked to construe in their entirety, ought to 
be submitted to the court in the convenient form of an appendix; but 
in the case at bar it is not necessary to do this. The ^only authority 
we have found on this question of practice is the case of Haneman vs. 
Pyle et al., 1.61 Pa., 599. The syllabus states that "where a plaintiff in 
a bill in equity rests his title upon a deed, he must annex a copy of the. 
deed to the bill, or refer to it by place of record." The words of the 
syllabus go somewhat further than the text of the opinion, although 
they are sustained inferentially, and, in our judgment, they correctly 
state the law. 

The fourth and eighth grounds of demurrer relate to the insuf- 
ficiency of certain averments in the bill. We have examined these 
averments and we consider them sufficiently explicit to put the 
defendant to his answer. 

, The objection that the plaintiff has an adequate remedy at law is 
untenable. The defendant has undertaken to "leave sufficient pillars and 
supports to fully sustain and protect the surface," and the bill alleges 
not only that he has failed to do this in the past, but that the mining 
of the coal is carried on in such a manner >as to threaten the destruction 
of plaintiff's land in the future. Such mining, supposing the allegation 
to be true, is in the nature of a continuous trespass and there can be no 
doubt that equity has jurisdiction. Courts of equity have never refused 
relief in, such cases. 

Whether we shall proceed in the equity case to have the damages 
assessed and an account stated is a question we need not consider now. 
It does not concern us now in disposing of the demurrer. 

" Counsel for defendant in their brief suggest an additional ground 
of demurrer, viz., that there is no certificate to the bill to the effect that 
the plaintiffs have no adequate remedy at law. This ancient feature of 
equity pleading is abolished in Pennsylvaia by the Equity Rule No. 17. 
Counsel had evidently overlooked this rule. 

Now, January, 1905, the demurrer in this case is over-ruled and 
the defendant is directed to file an answer to plaintiffs' bill within fif- 
teen days from this date. 

Mental anguish and suffering are held, in Cowan vs. Western U. 
Teleg. Co. (Iowa.) 64 L. R. A. 545, to be isufficient to sustain ah action 
for breach of contract promptly to transmit and deliver a telegram. 
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In the Court of Common Pleas of Lackawanua County, No. 4pi, May 

Term., 1904, 

RULE TO OPEN JUDGMENT, 

C. S. Woodruff, Attorney vs. Nolan, Gallagher & Manley. 

A lease provided that a lawful continuance of the tenancy beyond said term 
shall be deemed as a renewal thereof for the further term of one year, 
to end at the expiration thereof without further notice. A further 
lawful continuance shall be deemed a further renewal for a like term 
to end in like nianner." 

In connection with the provision for a renewal the lease contained covenants 
against assigninsr or sub-lettinsr without the written consent of the 
lessor, and to deliver up possession at the end of the term or any re- 
newal thereof. 

Lessees notified lessor that they intended to surrender the premises at the 
end of said term. About this time lessees sub-let the demissed prem- 
ises without the lessor's consent. The new tenant took possession as 
tenant of lessees. Instead of giving up possession on April 1st he con- 
tinued in possession until some. time in May, when he moved out of his 
own accord. 

HBLD: That the contention of lessees that they stood in the position of an 
assignor for the term, having nothing to surrender, becaus'e they had 
transferred all their Interest to their sub-tenant, is inapplicable. Such 
argument is applicable only where the sub-letting involves no breach 
of covenant, or the breach has been waived. The lessees cannot impair 
the obligation of their covenant to surrender at the end of the term by 
committing a breach of their other covenant against alienation. 

Opinion by Newcomb, A. L. J., January, 1905. 

Judgment in this case was entered for $207.50 on confession con- 
tained in lease for a barn demised by plaintiff to the defendants. The 
lease was in writing, dated December 27, 1900, for a term of 27 months, 
at $15.00 per month, beginning January i, 1901. The judgment was 
entered April 25, 1904, and, ^s appears by plaintiff's affidavit filed with 
his praecipe, was to secure the sum of $180.00, one year's rent, together 
with the sum of $27.50 for water rent. The affidavit didn't specify the 
year for which the rent was claimed to be unpaid, but it is now disclosed 
that it is for the year next after the expiration of the term, that is, from 
April I, 1903, to April I, 1904. It thus appears that the plaintiff asserts 
a renewal of the lease for a year beyond the term fixed by the lease. 
His right to have the judgment, therefore, depends upon the question 
whether there was such renewal subject to the confession of judgment 
for the rent accruing during that time. 

This rule was obtained upon defendants' petition alleging that 
their occupancy of the barn ended on November i, 1902, when they 
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leased it to a third party with the consent of the plaintiff for the balance 
of the term ; that their tenant went into possession upon the express 
understanding and agreement between them and the plaintiff, that if he 
did not leave at the end of the tenp he was to be considered the plain-, 
tiff's tenant, and that in any event their liability should at that time 
cease, except as to the rent accruing to April i, 1903, which they had. 
paid. 

Aside from this allegation of payment the evidence in support of 
the rule, though uncontradicted, fails to sustain thes^ averments. 

The first question, then, is, was there a. renewal of the lease. The 
lease provides that- "a lawful continuance of the tenancy beyond said 
term shall be deemed a renewal tljereof for the further term of one year, 
to end at the expiration thereof without further notice. And every 
further lawful continuance 'shall be deemed a further renewal for 
a like term to end in like manner." It is shown that on November i, 
1902, the defendants leased the barn to one Maddox for the balance of 
the term; that sometime before that they told, the plaintiff they in- 
tended to lease it till the end of their term for what they could get if 
they found a tenant. Some time the same fall they notified him that 
they intended to surrender the premises at the end of their term. 
Whether this was before or after they leased to Maddox does not appear. 
To this sub-letting the plaintiff did not consent. It does not appear 
that his consent was asked, or that he knew of it at any time during 
the term. However, the defendants put Maddox in possession as their 
tenant till the first of April, and left him there. He was there until 
some time in May, when he moved away of his own accord. While 
there, as he recollects the time, a few days after April ist, he saw the 
plaintiff at or near the barn and asked if he were the party to whom he 
was to pay the rent, to which the plaintiff replied that he would see 
him again soon. This is the first notice brought home to the plaintiff 
that any one other than the defendants claimed to be in possession. 

In connection with the provision for a renewal, it is to be noted that 
the lease contains the usual covenants against assigning or sul>-letting 
without the written consent of the lessor, and to deliver up possession 
at the end of the term or any renewal thereof. 

Keeping these provisions in mind, two important facts are to be 
construed. First, the plaintiff never was aware that any one except 
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the defendants claimed any right in the demised premises, nor did he 
recognize tjae" existence of any other right. Second, the defendants 
neither delivered nor attempted to deliver possession to the plaintiff at 
the end of the term, but, on the contrary, suffered the man whom they 
had put in possession to retain it during his pleasure. 

It is sought to break the force of these facts by contending that 
the defendants stood in the position of an assignor of the term, having 
nothing to surrender, because they had transferred all their interest to 
their sub-tenant. Thi3 argument is applicable only where the sub-let- 
ting involves- no breach of covenant, or the breach has been waived. 
The lessee cannot impair the obligation of. his covenant to surrender at 
the end of the term by committing a breach of the other covenant 
against alienation. As between the defendants and Maddox the relation 
of landlord and tenant may have existed for some purposes, but in 
the absence of any proof that the plaintiff recognized Maddox as being 
there in his o\yn right his possession was that of the defendants so far 
as the plaintiff was concerned. They put him there. Their lease with 
him contained provisions for his summary dispossession on the first of 
April, 1903. Failing to make any effort to put him out and to restore 
possession to the lessor at that time, they are to be held responsible for 
his remaining there as though they had retained it in the exercise of 
their renewal privilege, and according to the plaintiff is entitled to 
maintain his judgment for the year's rent, $180.00. 

The confession of judgment covers the rent for the term or any 
renewal thereof. It cannot be enlarged so; as to cover the water rent 
under the stipulation in this case, which is as follows: ** Party of 
second part to pay all gas^and water bills for said bam." . This doesn't 
make the water bills a part of the rent reserved. They may be col- 
lectible, but they couldn't be collected by distress nor are they covered 
by the confession of judgment. 

The rule is discharged as to all of the judgment in this case except 
the sum of $27.50 ; as to that amount, the rule is made absolute, and 
judgment opened. An issue to be framed if counsel desire. 



A constitutional declaration that "property," for the purpose of 
taxation, shall include franchises, is held, in Bank of California vs. City 
and County of San Francisco (Cal.) 64 L. R. A. 918, to authorize tax- 
ation of the right to exist as a corporation. 
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In the Court of Common Pleas No. I of Philadelphia County No. jp^p, 

March Term, 1^04. 

RULB TO SHOW CAUSE OF ACTION WHY DEFENDANT 

SHOULD NOT BE DISCHARGED ON COMMON BAIL. 

Fero vs. Contreaso. 

The act of May 8, 1895, requiringr husband and wife to sue Jointly for injury 
done to the wife, does not apply to injuries arising out of slander, in 
which case a Joinder is improper, and separate actions must be sus- 
tained by each for the damage respectively suffered by them. 

By the term of the act of June 8, 1893, a married woman may sue and be 
sued as a feme sole, and under this act the right of a married woman 
for a tort don^ to her is her personal property. 

Mr. W. A. Davis, for Plaintiffs. 

Mr. J. J. Elcock, for Defendant. 

Opinion by Beitler, J., June i, 1904. 

The affidavit to hold to bail sets out that the defendant falsely 
asserted that "the wife of Erasino Fero is a real prostitute," and alleges 
"tJiat the said Erasino Fero and Gelsominq Fero, his wife, have, by 
reason of the said slanderous words * * * been greatly injured in their 
character, reputation and credit, and that they have been subjected to 
and suffered great humiliation, scandal and disgrace," and claims 
damages for both in the Slim of $5,000. 

The words were not spoken of the husband. How the husband 
jv^as injured thereby does not appear, but if he was, and he may have 
been, can he bring suit with his wife? If he catiy and there is 3a verdict 
for plaintiffs, to whom will it belong ? 

It is true that the act of May 8, 1895, P. L.-54, directs "that when- 
ever injury, not resulting in death, shall be wrongfully inflicted upon 
the person of the wife, and a right of action for such injury accrues to 
the wife and also to the husband, these two rights of action shall be 
redressed in only one suit brought in the names of the husband and 
the wife ;" but this act does not apply to a slander against the wife. A 
slander iis not an injury wrongfully inflicted upon the person of the 
wife, from which a right of action accrues to both wife and husband. 
This act received judicial interpretation in Rockwell vs. Waverly, 
Sayrc & Athens Electric Traction Co., 187 Pa: 568, in which Chief Jus- 
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tice Sterfett said that the manifest purpose, of the act was to provide 
that the two rights of action existing in both' husband and wife, 
respectively, should be redressed in only one suit, to which both husband 
and wife are made parties before trial. 

The act of June 3, 1887, P. L. 332, was repealed by the act of 
June 8, 1893, P- L. 344. Section 3 of that act provides that a. married 
woman "may" sue and be sued civilly in all respects and in any form of 
action,. and with the same effect and results and consequences, as an 
unmarried person." Under this act, the right of the wife for a tort 
done to her is her separate property : Walker vs. Philadelphia, 195 
Pa. 168. 

The action has been improperly brought to assert the rights of two 
people alleged to have been injured by a slander uttered against one, 
and, therefore, we make the rule absolute. 



In the Court of Quarter Sessions of Philadelphia County, No. P5, 

October Term, 1904. 

MOTION FOR A NEW TRIAL. 

Commonwealth vs. Riley, and Golden. 

To support a conviction upon an Indictment for receivinsr stolen goods, It 
must be shown that the deCendandant either received actual possession 
or potential possession, as by the control in the hands of the thief, of 
the goods with actual knowledge jthat they were' stolen goods. The re- 
ceiving of the proceeds of stolen property either by exchange or sale 
is not receiving stolen goods within the meaning of the statute. 

The Court has discretionary power even after acQuittal, to hold defendants 
to bail for good behavior in such sum and for such length of timo as 
the public safety requires. 

Mr. William A. Gray, assistant district-attorney, for Common- 
wealth. 

Mr. Samuel K. Louchheim and Mr. William S. Messemer for 
Defendants. 

Opinibn by von Moschzisker, J., October 21, 1904. 

The defendants ifi the above case were convicted upon an indict- 
ment charging them with receiving stolen goods, the- said goods being 
money, and the indictment being drawn under Sec. 109 of the Act of 
March 31, i36o, P. L. 410, which provides: "If any person shall buy 
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Dr receive any goods, chattels, moneys or securities, or any other matter 
or thing, the stealing of which is made larceny by any law of this 
Commonwealth, knowing the same to be stolen or feloniously taken, 
such person shall be guilty of felony." 

The evidence in the case, briefly summed up, showed that one 
William Ford had stolen from his uncle, George Ford, the sum of 
$1,850 in cash, the denominations of the money not being shown, and 
that after the theft had been committed. Ford, the thief, accompanied 
by Riley, went to New York city, afterwards to St. Louis, and when 
they returned to Philadelphia county they again went to New York 
city accompanied by Golden ; that they then returned to Philadelphia, 
>yhere they lived together in a lodging house until arrested. It was in 
evidence that neither of the defendants had one cent of money ; that 
the tickets to New York on both the first and second trips were purchased 
in this county for the defendants by Ford, and that, upon their return 
to this county, the board and living expenses of the two defendants were 
paid by Ford. Considerable other evidence was introduced as to the 
amount of money in Ford's possession and the disposition made of it, 
in order to show guilty knowledge on the part of the defendants. It 
was shown that a set of false teeth and a suit of clothes were purchased 
for the defendant, Golden, while in St. Louis, and that other purchases 
were made for the benefit of these defendants outside the jurisdiction of 
the court wherein the indictment was found. However, there was not 
any evidence to show that the defendants had direct knowledge that 
the money was stolen property, or to show that any stolen moftey came 
directly into the possession of the defendants. The defendants denied 
on the stand such direct knowledge, or that any stolen money had come 
into their possession. The Court charged the jury in part as follows: 
"I charge you, as a matter of law, that if you can gather, from all the 
evidence in the case, that the defendants aided in the disposal of this 
money that was stolen — the particular money that was stolen ; that 
they were present with this boy and aided him in the disposal of that 
money by taking any control over him in the matter, or over his expen- 
diture of fhe money,, then they were receiving stolen goods when they 
had their bills paid, and thus received the benefits from that disposal 
of the money. If you can gather from all the facts that they knew that 
this money was stolen, and that they aided in the disposal of that nar- 
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ticular money, in the manner just indicated, and thus, through their 
control over the thief, received the benefits or part of the benefits from 
that disposal, then you can convict them of receiving stolen goods. If 
you cannot gather from the evidence that they knew the money was 
stolen, and that they knew that the particular money they were taking 
control of by aiding in the disposal of and receiving the benefits from 
was the money that was stolen, then you cannot convict them." 

The jury brought in a verdict of guilty against both defendants,, 
whereupon a motion for a new trial was made, the reasons assigned 
being that the verdict was against the law, against the evidence and the 
weight of the evidence. 

We have examined the matter most carefully, and we do not find 
any error in the law as stated by the trial judge. In order to sustain 
a conviction for the offense of receiving stolen goods, it is not essen- 
tial that actual physical possession of the stolen property shall be traced 
to the defendants. However, either actual or potential possesion of the 
goods nlust be shown. If .the property comes under the control of the 
receiver, it is not necessary that possession be manual. It is sufficient 
if he has control of the custodian, or control over the property in the 
hands of the thief, so that it will be forthcoming when he so orders. 
But if the accused has not had either actual or potential possession of 
the property, and has not had control over the custodian, but the ex- 
clusive possession remains in the thief, there can be no conviction of 
receiving. The receiving of something for which the stolen property 
was exchanged, or the proceeds of its sale, will not support the charge 
of receiving stolen goods. The question for the jury to pass upon in 
every case of this character is as to the possession or control of the 
stolen property by the accused, and as to his knowledge that such 
property was stolen goods. The law on this subject generally is dis- 
cussed in Com. vs. Light, 10 Pa. Super. Ct. 66; s. c, 195 Pa. 220, and 
the authorities there cited. 

In the case at bar these essential questions were left squarely to the 
jury, and they found against the defendants ; but after a most thought- 
ful consideration of the evidence, we do not feel that the finding, as to 
the possession of the goods in the defendants, was justified by the evi- 
dence adduced. At the most, the evidence showed that these two de- 
fendants received certain goods from the thief, purchased, no doubt. 
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with the stolen money, and that some of the gifts were made in the 
county of Philadelphia. It also shows that the defendants were the 
guests of the thief and lived on his bounty for some time in the county 
of Philadelphia, but it fails to show that they at any time had either 
actual or potential possession of any of the stolen money, or that they at 
any time possessed any control over the disposition of the stolen money. 

The verdict is set aside and a new trial is granted. 

However, the evidence in this case does show that the two de- 
fendants are of such character that they should be held in sufficient 
surety for good behavior. The Court has discretionary power, even 
after acquittal, to hold defendants to bail for good behavior in such 
sum and for such length of time as the public safety requires : Res- 
publica vs. Donagan, 2 Yeates, 437 ; Bamber vs. Com., 10 Pa. 339. It 
is ordered that each of, said defendants be bound over to be of > good 
behavior for the period of thirty days, and that they each give security 
and enter bail for that purpose in the sum of $500 ; and further, that 
they stand committed during that period until bail is so entered. 



The death of one of the participants in a friendly scuffle through 
the accidental discharge of a pistol carried in the pocket of the other 
contrary to the provisions of the statute is held, in Potter vs. State 
(Ind.) 64 L. R. A. 942, not to be caused by the performance of a 
wrongful act, so as to render the one carrying the pistol guilty of man- 
slaughter, under the provisions of a statute that whoever unlawfully 
kills a human being involuntarily, but in the commission of some un- 
lawful act, is guilty of that crime. 



One holding by written assignment a verified, itemized account is 
held, in Stewart vs. Price (Kan.) 64 L. R. A. 581, not to be the real 
party in interest, so as to be entitled to maintain an action thereon in his 
own name, where it is shown that, by a contemporaneous oral agree- 
ment, he had agreed to pay the full amount thereof, when collected, to 
his assignor. An elaborate note to this case reviews tfie other authori- 
ties on, who is the real party in interest within the meaning of statutes 
defining the parties by whom an action must be brought 
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in the Court of Common Pleas of Lackawanna County, No, 1632, 

September Term, ipoo. 

RULE FOR JUDGMENT NON OBSTANTE VEREDICTO, 

John McDonald vs. Ann Gibbons. 

A secured a policy of fiisurance on the life of B. The insured was not related 
to the insurer/ nor was he his creditor. The insured did not give his 
consent to be insured, nor did any membei' of his family. Some time 
after the issuance of the insurance policy A assigrned the policy to the 
wife of B, she agreeing to pay A one-half of the amount she would 
realize on the policy after the death of her husband. After the death 
of B the insurance company paid to the defendant . the amount of the 
policy. The latter declined to pay one -half of said amount to A., 
whereupon he brought an action agrainst the widow. The Jury found, 
affirmatively, that such a promise was made. Also that A was en- 
titled to one-haijif the amount realized on the policy. The Jury found 
a special ^verdict subject to the opinion of the court, on the foUowins: 
questions: 

First — Is the plaintiff entitled to one-half the proceeds of the in- 
surance policy? 

Second — Is not the plaintiff equitablyentitled to the premiums paid by him? 

BLBLiD: First — The contract of insurance entered into between the plaintiff 
and the insurance company was a fraud on tho insurance company and 
on the insured. It makes no difference that the insurance company 
knew of the fraud, or was, a.t least, a passive party to it. The policy 
was void in its inception. The plaintiff had no insurable interest. In- 
sured knew nothlngr about it. The only interest the plaintiff had in 
the matter was in the speedy death of the insured. This is the reajion 
that such contracts are agrainst public policy and are considered as 
unlawful transactions. 

Second — That notwithstanding the fact that the moneys were paid in good 
faith by the beneficiary without insurable interest, the contract was 
still a wagreringr one and the only equity such a beneficiary had is the 
right to be re-imbursed. The plaintiff was not in a position to ask the 
court to enforce his claim against the defendant. His contract with 
the insurance company was tainted with fraud in its inception. The 
insurance company, if it had contested the claim, would not have to 
pay a cent of it. That the money was voluntarily paid to the -de- 
fendant does not help the plaintiff. He was the actor in the caiie. He 
must come into court with clean hands. He must exhibit a lawful con- 
tract; or, at least, he must show some right that as a matter of good 
faith and Justice ought to be protected. The assignment of the i^olicy 
to defendant was as void as the policy itself. The law leaves the plain- 
tiff where he places himself and will not aid him in the enforcement of 
any claim based upon an unlawful contract. 

Mr. James J. O'Malley for Plaintiff. 

Mr. M. A. McGinley for Defendant. 

Opinion by Edwards, P. J., February, 1905. 

An examination of the record discloses the fact that no formal rule 
has been taken for judgment non obstante veredicto. The case having 
been regularly called and argued as if a rule had been taken, we now 
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enter such rule and we direct the prothonotary to make a proper record 
of the same. Tl)e rule should be entered on behalf of defendant, for 
judgment non obstante veredicto. 

The claim in this suit involves the rights of the parties under a 
wagering or speculative contract of insurance. While the books are 
full of cases in which such contracts are considered, we have not seen 
a case, nor has one been cited to us, where all the essential facts are the 
same as those of the case at bar. We submitted certain questions to the 
jury to be answered by them, and then we directed them to find the 
facts specially. 

In considering the rule for judgment we shall first give, a brief 
history of the case as disclosed by the evidence, regardless of the exact 
facts recited in the special verdict. John McDonald, the plaintiff, on 
December 12, 1895, secured a policy of insurance, payable to himself, in 
the Old Wayne Mutual Life Association, on the life of Thomas Gib- 
bons, the husbahd of defendant. The plaintiff was not related by blood 
or marriage to Thomas Gibbons, nor was he a creditor of the insured. 
Gibbons, nor any member of his family, had any knowledge of the in- 
surance until some years after the policy was issued. McDonald, the 
plaintiff, paid the assessments regularly until some time in 1899. The 
policy, therefore, when issued, was the baldest kind of a wagering 
contract and was void because against public policy. Two or three years 
after the insurance was effected rumors reached Thomas Gibbons that 
McDonald had a policy on his (Gibbons') life.^ This led to an interview 
between the two men. They arrived at some kind of an understanding 
that the policy should be continued in force. The evidence is not very 
clear on this point, but it is not of material importance. The final result 
was that McDonald, in February, 1899, assigned the policy to Gibbons' 
wife, the present defendant, she agreeing to pay the plaintiff one-half 
of the amount she would realize on the policy after the death of her 
husband. That she made such a promise is found affirmatively by the 
jury. It seems that McDonald paid a few assessments after the policy 
was assigned ; that is, he paid them to Mrs. Gibbons. Thomas Gibbons, 
the husband, died in March, 1900, and in April of the same year the 
insurance company paid Mrs. Gibbons, the assignee of the policy, the 
sum of $592. The plaintiff brought suit before an alderman. to recover 
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the one-half of this sum and the case was appealed to court, where it 
was tried upon its merits generally, there being no pleadings other than 
the alderman's transcript. 

In answer to certain questions the jury found that Mrs. Gibbons 
had made the promise to pay McDonald the one-half of the insurance 
money, and they also found how much this amounted to with interest, 
as well as the amount of the premiums paid by McDonald. The con- 
cluding part of the special verdict is as follows : 

"If the court be of opinion, on the foregoing facts, as a matter of 
law, that the plaintiff is entitled to recover the said sum of $374.44, then 
judgment should be entered in favor of the plaintiff for that sum. If 
the court be of opihion that the plaintiff is entitled to recover only the 
premiums paid by him on account of said policy, then judgment to be 
entered for the plaintiff for the sum of $252.96. If the couft be of 
opinion that the plaintiflF, under the facts stated, and under our answers 
to the questions submitted to us, is not entitled to recover anything from 
defendant, then judgment should be entered for the defendant, non ob- 
stante veredicto." 

After a careful consideration of the case we have come to the 
conclusion that the plaintiff is not entitled to recover anything from the 
defendant, and that judgment should be entered for the defendant non 
obstante veredicto. The questions involved require some discussion. 

I. Is the plaintiff entitled to pne-half the proceeds of the insurance 
policy? 

We find no difficulty in answering this question in the negative. 
The contract of insurance entered into between the plaintiff and the 
insurance company was a fraud on the insurance company and on 
the insured. It makes no difference that the insurance company knew 
of the fraud, or was, at least, a passive party to it. The policy was 
void in its inception. The plaintiff had no insurable interest. The 
insured knew nothing about it. The only interest the plaintiff had in 
the matter was in the speedy death of Gibbons. This is the reason 
that such contracts are against public policy and are considered as un- 
lawful transactions. The plaintiff could not make out his case without 
the aid of the void contract The rule is well stated in Swan vs. Scott, 
II S. & R., 155,. in the following words: "The test, whether a demand 
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connected with an illegal transaction is capable of being enforced at 
law, is whether the plaintiff requires the aid of the illegal transaction 
to establish his case. If the plaintiff cannot open his case without 
showing that he has broken the law, the court will not assist him, 
whatever his claim in justice may be upon the defendant." And the 
principle has been reiterated in a long line of decisions that whenever 
it appears that the plaintiff's claim rests upon an illegal foundation the 
courts will not lend their aid to enforce it, and if the contract be in 
part only connected with the illegal consideration and growing im- 
mediately out of it, though it be in fact a new contract, it is equally 
tainted by it. The plaintiff had on his hands a void contract, which 
was under the ban of the law, independently of any. statute on the 
-subject, being against public policy. He could not maintain a suit 
on this contract, nor cbuld he make a valid agreement of it. He had 
nothing to sell. There was, therefore, no consideration for the promise 
made by the defendant. It is true that Mrs. Gibbons had an insurable 
interest, and it is also true that the insurance company paid her the 
money ; but these facts do not help the plaintiff, nor do they change 
the law which governs the case. 

2. Is not the plaintiff equitably entitled to the premiums paid by 
him ? 

Counsel for plaintiff lay much stress upon this proposition, and 
they contend that the plaintiff, in equity and justice, is entitled at least 
to be. reimbursed for the premiums or assessments paid by him on 
the policy. A large number of cases are cited to sustain this contention. 
We have examined every case cited, as well as several others. Based 
upon these cases the argument for plaintiff in substance is this : When 
a beneficiary, who has no insurable interest in the life insured, receives 
the proceeds of the insurance from the insurance company, and is sued 
by the administrator of the insured, the courts have decided that the 
administrator can recover only the amount of the insurance less the 
premiums or assessments paid by the beneficiary. It is claimed that 
even in a wagering contract, where the interest of the beneficiary is 
purely speculative, his right to recover the premiums paid by him is 
established beyond question and it ought, therefore, to follow that the 
plaintiff in this case should have judgment on the verdict for the amount 
of the premiums and interest. The leading cases referred to are Gil- 
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bert vs. Moose's Admrs., 104 Pa., 74 ; Downey vs. Hoff er, 1 10 Pai, 109 ; 
Ruth vs. Katterman, 112 Pa.,. 251 ; Seigrist vs. Schmoltz, 113 Pa., 326; 
Riner vs. Riner, 166 Pa., 617; Kerr vs. Lanser, 174, Pa., 608; Wheeland 
vs.Atwood, 7 Sup. Ct., 86. Several other cases are cited which need 
not be enumerated now. We do not question the proposition estab- 
lished by these cases. A beneficiary, without insurable interest, may 
retain out of the proceeds of insurance paid to him, a sum sufficient 
to reimburse him for the moneys expended by him for premiums and 
due3. The balance of the money belongs to the estate of the insured. 
Nor are we prepared to controvert the contention that if the plain- 
tiff, in the case at bar, had not assigned the poHcy to Mrs. Gibbons, but 
had continued to pay the assessments until, the insured died, and the 
company had paid plaintiff the insurance, and the administrator of the 
insured had afterwards brought . suit to recover the proceeds of the 
policy, he, the plaintiff, might be allowed the premiums in such a case. 
The general proposition involved in this contention is established in the 
cases cited, and has the force of a general rule of law. But there is one 
gjeat difference or distinction between the facts of the cases cited and 
those of the case now under consideration^ In every case that we have 
seen the insurance was effected with the consent of the insured, or was 
taken out by the insured himself. In one or two cases the beneficiary 
was without insurable interest; in all the other cases the beneficiary 
in the first instance had an insurable interest and the policies were sub- 
sequently assigned to other persons who had no such interest In every 
case the prenliums and assessments were allowed. None of the cases 
show fraud in the procurement of the contract. All the transactions 
involving the advance of money and the payment of premiums, assess- 
ments and dues, were made in good faith, although the allegation of 
good faith is no defense against a rule dictated by public policy. The 
courts have decided that notwithstanding the fact that the moneys were 
paid in good faith by a beneficiary without insurable interest, the con- 
tract is still a wagering one->and the only equity such a beneficiary has 
is the right to be reimbursed. While we are not bound to decide what 
would happen iij case the insurance money had been paid to McDonald 
and the administrator of Gibbons had brought suit against McDonald, 
we are prepared to state under the facts as they are before us, that 
McDonald is not in position to ask the court to enforce his claim against 
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the defendant. His contract with the insurance company is tainted 
with fraud in its inception. The insurance company, if it had contested 
the claim, would not have to pay a cent of it. That the money was 
voluntarily paid to Mrs. Gibbons does not help the plaintiff. . He is the 
actor in this case. He must come into court with clean hands. He 
must exhibit a lawful contract; or, at least, he must show some 
right that as a matter of goo^ faith and justice ought to be protected. 
His assignment of the policy to Mrs. Gibbons was as void as the policy 
itself, and we know of no reiason, in law or morals, why Mrs. Gibbons 
should pay him the premiums advanced by him. The law leaves the 
plaintiff where he has placed himself and will not aid him in the en- 
forcement of any claim based on an illegal contract. 

The^rule for judgment for defendant non obstante veredicto is 
made absolute and judgment on the special verdict is now entered in 
favor of the defendant. 



In .the Court of (juarter Sessiotts of Fayette County, 

EXCEPTIONS TO CORONER'S INQUESTS AND VIEWS. 

Fayette County Coroner's Inquests. 

Where a cproner acts and makes return the presumption is that he has 
acted in good faith and on sufficient cause; that presumption, how- 
ever, is not conclusive, and evidence is admissible to show that he has 
acted in bad I'aith without sufficient cause or reason. 

If a coroner causes an autopsy to be made where there is no necessity for it, 
he cannot recover the costs of it from the county 

Mf. R. F. Hopgood, for exceptions. 

Messrs. Cooper & Van Swearingen, for coroner. 

Opinion by Umbel, J., May 20, 1904. 

It has been uniformly held by the courts of this state that where 
a coroner acts and makes return the presumption is that he has acted 
in good faith and on sufficient cause; that presumption, however, is 
not conclusive and evidence is admissible to show that he has acted in 
bad faith and knowingly without sufficient cause or reason: Fayette 
County Coroner's Returns, 24 Pa. C. C. R. 498. 

We are not aware of any particular form of return required 
of coroners in connection with the performance of their duty, yet there 
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are certain necessary formalities : Marvin Shaft Inquest, 3 Pa. C. C. R. 
10; Coroner's inquest, i Pa. C. C. R. 14; Crosby's Inquest, 19 Pitts- 
burg L. J. 192. 

When these formalities are complied with we do not feel that we 
can do otherwise than accept the returns unless they are attacked by 
exceptions sustained by evidence; such was certainly in the mind of 
the Supreme Court when they said in the Mishler Case, 100 Pa. 624: 
"That presumption is not conclusive and evidence is admissible to show 
that he acted in bad faith," etc. 

In the Fayette County case above cited several suggestions were 
made which would materially assist the authorities in determining 
whether the action of the coroner was in good faith, and we are advised 
that for a time they were followed, but the returns herewith, while we 
believe they are sufficient to bring them within the letter of the law, are 
lacking in complying with the suggestions noted in that case. 

In our opinion several of these returns are based on facts that we 
seriously question whether they warrant such action as seems to have 
.been taken ; but in such matters the coroner is the judge of the necessity 
of the view or inquest, and he is to determine whether any suspicion 
exists or indications that the death was caused feloniously or in a 
violent manner, and if he make return accordingly such return is con- 
clusive unless set aside in the manner provided by law, and that is by 
producing evidence showing that he acted without information suf- 
ficient to create a reasonable belief or suspicion that the death had 
been attended with foul play. Except where provided otherwise by 
statute, there should be at least satisfactory probable cause before the 
coroner acts, and by that is meant a reasonable ground of suspicion sup- 
ported by circumstances sufficient to warrant an ordinarily prudent man 
in believing that a crime had been committed. 

We are not unmindful of our order of Feb. 8, 1904, in this mat- 
ter, extending to the coroner an opportunity to amend these returns, and, 
as above indicated, the amendments made bring them, we think, within 
the letter of the law which, with the presumption in their favor, will 
overcome the naked exceptions. 

The county authorities may hesitate to attack these matters on 
the ground that, inasmuch as the amount of costs is small in each case, 
the ccMitesting of them is likely to cost more than would be gained ; 
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such may be true, but while the saying in a particular case might be 
' small, yet in the end and in future cases it might amount to quite a sum ; 
besides, if the exceptions are sustained, not only would the county save 
the costs taxed up by the coroner, but the coroner would qviit likely 
be required to pay the costs incident to the ccmtest. 

While the. coroner is the judge entirely as to the necessity, etp., 
,of holding an inquest, and we are not at liberty 'to disturb his return 
in that regard without evidence supporting exceptions regularly filed, 
♦^yet we are not of opinion that t;he same principle applies as to what he 
may do in connection with the actual holding of. an inquest; he is not 
at liberty to do whatsoever he please and charge the county for it. If 
an autopsy is necessary to determine what was the cause of death, then it 
is proper that it be held, but when it is clear and beyond question what 
caused it, and it is or easily csin be determined without zm autopsy, and 
the autopsy serves no purpose other than perhaps to satisfy the curiosity 
of the inquisitive, then the coroner has no more right to hold it than 
he has to hold an inquest when it is not necessary, and if, under such 
circumstances, he does hold one, he is not entitled to pay for it from 
the public treasury. Where an autopsy is held the coroner should set 
forth the purpose for which it is held and what was learned in con- 
nection therewith. We are clearly of opinion that an autopsy was not 
necessary on the body of Charles B. Stillwagon. 

Now, May 20, 1904, upon and- after due -consideration, the excep- 
tion as to the item for the autopsy at No. 248 December Term, Q. S. 
1903, is sustained; as to the other exceptions, if within thirty days 
from this date the proper authorities will take testimony to support 
the exceptions filed to any or all these cases, then the matter may 
again be placed on the argument list; if which is not done within that 
time the said exceptions will be overruled and dismissed without further 
order and all the returns, except the item for autopsy at No. 248, De- 
ceml or Term, Q. S. 1903, approved. 



The death of a husband, who, with his wife, had occupied a tract 
of land belonging to him as a homestead, is held, in Cross vs. Benson 
(Kan.) 64 L. R. A. 560, not to deprive the wife of the right to maintain 
the homestead, and to continue to occupy it, free from forced sale under 
process of law for the payment of the husband's debts. 
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In the Orphan/ Court of Lackawanna County, No, 692, Series A, 
SUR EXCEPTIONS TO NINTH ANNUAL ACCOUNT 

In Re: Estate of lohn Handley, Deceased. 

Executors caused a suit to be brousrhtto remove a cloud on the title of a 
tract of land purchased and devised by the testator. The outcome of 
the suit was that the estate had no title. The executors then brousrht 
suit asrainst the srrantor of the testator on the covenant of warranty 
in the deed which he gave testator. The suit was compromised for a 
certain . amount of money in full satisfaction of any liability from the 
part of the testator's srrantor. An exceptant to the ninth annual ac- 
count of the executors contended that the failure of title to land and 
the payment of money in settlement by testator's arrantor should be 
regarded as a conversion by operation of- law. 

HELD: That the subject matter of the legacy never was the property of 
the testator; failure of the testator's title to the land, the money re- 
ceived in settlement of the suit did not effect any conversion and the 
money received from testator's grantor cannot be regarded as rent, 
royalty, income jor the proceeds of the sale of the land. 

Mr. T^ p. Hoban, for exceptions. 

Mr. H. W. Palmer, contra. 

Opinion by Satido, P. J., Dec. 15, 1904. 

The exceptant contends that the accountants have improperly in- 
cluded in their general administration account and charged themselves 
with the following item : 

"1903. March 7, H. W. Palmer, attorney in settlement of suit vs. 
E. L. Fuller on warrantee deed of lands in McDowell County, W. Ya., 
$4000.00," for the reason that the item should have been stated in a 
sqwirate account, the sum of $4000.00 being money arising out of land, 
or a suit regarding land in the State of West Virginia, which proceeds 
under the provisions of the decedent's last will and testament, are not. 
subject to general administration expenses and should be distributed to 
St Patrick's Orphan Asylum, the House of the Good Shepherd and the 
City of Winchester, Virginia, in the proportion of thirty-three and oner 
third per centum to each. 

In the matter of the exceptions to the eighth annual account, and 
the distribution* account filtfd by the executors, we held, that St. Pat- 
rick's Orphan Asylum, the House of the Good Shepherd and the City 
of Winchester, Virginia, are entitled to each a one-third first of the in- 
come from, and then of the ptxKeeds of the sale of the testator's coiil, 
mineral and timber lands. 
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Judge Handley died February 15, 1895, and by the provisions of 
his will, his estate, real and person^, is under the management and 
control of his executors and their successors. 

Judge Handley in his lifetime purchased from E. L. Fuller fifteen 
thousand acres of land in McDowell County, West Virginia. The exec- 
utors of the estate investigated the title and found there was an outstand- 
ing claim against it. One Lansburg, who lived in Baltimore, claimed 
the title. As a result of the investigation the executors procured a suit 
to be commenced in West Virginia to remove the cloud on the title. The 
outcome of the suit was that the estate had no title ; that Judge Handley 's 
title was procured under a forged deed ; the land, as it appeared, was 
part of the original tract of three hundred and fifty thousand acres 
which were conveyed by the State of Virginia to Robert Morris in con- 
sideration of his distingtiished services in the Revolutionary War, and 
Robert Morris conveyed fifty thousand acres of the land to one Henry 
Crammond, shortly afterwards he conveyed the same fifty thousand 
acres to some other person, later on, within a year, another deed ap- 
peared on the record from Henry Crammond to another man for the 
same land, and Judge Handley's title was deduced from this alleged 
second deed of Crammond's and that deed was well known in West 
Virginia to be a forgery, and was so determined. 

The suit commenced to test the title was brought by the executors 
against other claimants to the title. There appeared to be no one in 
possession, except by constructive possession. There were about fifty 
squatters on the land. While the executors of the Handley estate were 
not in possession, yet they had as they supposed a man in charge of the 
property. The land was regarded as coal land and also had timber on 
it. This was the particular land referred to by the testator as his land 
situate in West Virginia. 

The executors then brought suit against E. L. Fuller on the cov- 
enant of warranty in the deed which he gave Judge Handley, and that 
suit w^s compromised for four thousand dollars in full satisfaction of 
any liability which Fuller was under by reason of the covenant of war- 
ranty in the deed for the land. Limiting the question raised by the 
actual record, this case would lie in a very small compass. The excep- 
tions are that under the provisions of the decedent's last will and* testa- 
ment the sum of four thousand dollars should not be mingled with other 
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income arising from the estate, either for the purpose of administration 
or distribution ; the money received by the executors was a compromise 
settlement in satisfaction of any liability which the vendor was under 
by virtue of the covenant of warranty in the deed g^ven to Judg? Hand- 
ley ; the money so received was put in the administration account as in 
settlement of the suit against Fuller and with the income arising from 
the estate now must necessarily be distributed under the provisions of 
the decedent's last will and testament, subject to general administration 
expense?. 

The claim of the exceptant rests upon the contention that the fail- 
ure of title to the land and the payment of the money in settlement by 
Fuller, should be regarded as a conversion by operation of law. A care- 
ful examination of the cases cited on the argument fails tb support the 
contention of the exceptant. 

Upon the whole, while the case presents for consideration a very 
important principle, and the question involved does not appear to have 
been expressly decided, yet we think it by no means difficult of solution. 

The subject matter of the legacy never was the property of the tes- 
tator; failure of the testator's title to the land, the money received in 
settlement of the suit did not effect any conversion and the money re- 
ceived from Fuller cannot be regarded as rent, royalty, income dr the 
proceeds of the sale of the land. 

Now, December 15th, 1904, the exceptions are dismissed and the 
account is confirmed finally. 



Claims for labor are held in St Mary's Machine Co. vs* National 
Supply Co. (Ohio) 64 L. R. A. 845, not to take precedence of the 
lien of a chattel mortgage, upon the appointment of a receiver who 
takes possession of the mortgaged chatties after condition broken, u^der 
a statute providing that, where property of an employer is placed in the 
hands of an assignee or receiver, claims for labor- performed within 
three months prior to the appointment of such assignee or receiver 
shall be first paid out of the trust fund in preference to other claims, 
since the mortgaged chattels, to the extent that they are required to 
satisfy the mortgage, are the property of the mortgagee, and not of the 
mortgagor. 
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In the Court of Common Pleas of Dauphin County, No. 86, January 

Term, 1904, 
CERTIORARI. 

Brenner vs. Meltzer. 

A summons must be served by a constable In the manner pointed out by the 
act of 1901, P. L. 604; all other ways. are not in conformity with the 
law. 

Where the return failed to show that the writ was handed to the defendant 
or to an adult member of the defendant's family at his dwelling house, 
and failed to show that an "attested" copy was served, the service 
was held to be- defective. 

Where the record of the Justice does not show that the defendant was legralty 
summoned, the justice was without jurisdiction, and a writ of certio- 
rari may. issue even after the twenty days of Sec. 21 of the act of 
1810. and such juderment will be reversed. 

Messrs. John E. Fox and W. H. Earnest, for plaintiff. 

H. M. Bretz, for defendant. 

Opinion by Kunkel, J., Aug. 17, 1904. 

This record is brought before us by a writ of certiorari for review. 
It shows a proceeding before the alderman under the act of December 
14, 1863, to recover the possession of certain premises demised' by the 
plaintiff to the defendant and judgment therein against the defendant 
by default. The first, second and third exceptions aver that the sum- 
mons issued by the alderman was not served in the manner required by 
.law. The return of the constable is as follows: "Served personally on 
the defendant at his dwelling house by leaving a copy of the original 
summons and making known the contents thereof.*' The writ of as- 
sembly of July 9, 1901, provides, in Sec. i : '*The writ of summons 
. . . 'may be served by the sheriff in the county wherein it is issued 
upon an individual defendant ... in any one of the ioUowing 
methods : (a) By. handing a true and attested copy thereof to him per- 
sonally ; or (b) by handing a true and attested copy thereof to an adult 
member of his family, at his dwelling house ; or (c) by handing a true 
and attested copy thereof, at his place of residence, to an adult member 
of the family with which he resides; or (d) by handing a true and at- 
tested copy thereof, at his place of residence, to the manager or clerk of 
the hotel, inn, apartment house, boarding hous^ or other place of lodg- 
ing at which he resides; or (e) by banding a true and attested copy 
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thereof, at his place of business/ to his agent, partner or the person 
for theitime being in charge thereof if upon inquiry thereat his residence 
in the county is not ascertained, or if for any cause an attempt to serve 
at' his residence has failed." 

Section 16 of the act provides: "Writs issued b/ any magistrate, 
justice of the peace or alderman shall be served in the county wherein 
they are issued, by the constable or other officers therein to whom, given 
for service, in the same manner and with like effect as similar writs 
are served by the sheriff when directed to him by the proper court ; . . .". 

In the case before us, it is apparent there was no attempt to serve 
the summons directed by the act of July 9, 1901. The return shows 
that the writ was served in accordance with the old practice. But the 
new act, so far as it applies to the present case, requires a true and at- 
tested cc^y of the summons to be handed to the defendant personally,, 
or, if it is left at his dwelling house, to be handed to an adult member 
of his family there. It does not appear that either of these methods 
was followed 

The return does not show that a copy of the summons was handed 
to the defendant personally. True, the writ was served upon him, ac- 
cording to the return, at his dwelling house by leaving a copy of the 
original summons and making known its contents, but it does not ap- 
pear that the copy was handed to him. Nor "does it apear that it was 
handed to an adult membef of the defendant's family at his dwelling 
house. The writ was served upon the defendant" at his dwelling house 
by leaving a copy ; whether the copy was left there or was left with him 
is purely a matter of conjecture. Did it appear that it had been left 
with him, it might be held that it was handed to him, and so far was 
a fulfillment of the requirement of the act, but it does not definitely ap- 
pear whether it was left with him or at his dwelling house. That the writ 
is returned as served* personally is of no consequence, for the act re- 
quires service to be made by copy. 

BesideSj it does not appear that the copy of the original summons. 
which was served was an attested copy. The record merely shows that 
a. true copy was served. This was riot a compliance with the act of as- 
sembly, which provides that ^ true and attested copy shall be handed to 



24 LACKAWANNA JURIST. 

the defendant. In this respect the service, if otherwise sufficient, is de- 
fective : Bank vs. Perdriaux, Brightley's Rep. 67 ; Weston Mill Co. vs 
Brown, i Kulp, 40. 

It therefore does not appear that the service was made in the man- 
ner required by the act of assembly. The service of a summons ought 
to be made ip the manner prescribed by the act, and the return ought to 
show definitely that this was done: Bank vs. Perdriaux et al., supra. 
The manner of service ought not to be left to inference or conjecture: 
Berryl vs. Flynn, 8 Phila. 239 ; Heister vs. Muhlenberg, i Woodward's 
Rep. I. The act of assembly has pointed out the way the summons 
should be served, and all other ways are necessarily excluded. Indeed, 
the act expressly repeals all other methods of service and declares that 
the methods pointed, out in it are intended to be complete and exclusive : 
Sec. 17, Act July 9, 1901, P. L. 620. To sustain the judgment against 
the defendant, it ought to appear that he was legally summoned. As it, 
does not so appear, the alderman had no jurisdiction of him. There 
must be jurisdiction of both person and subject-matter, otherwise the 
proceedings before a magistrate are void : Lacock vs. White 19 Pa. 495 ; 
Hickey vs. Conley, 24 Sup. Ct. 388. 

It matters not in this case that the writ of certiorarit was not sued 
out within twenty days, as required by Sec. 21 of the act of March 20, 
1810. That act does not apply to proceedings before a justice of the 
peace under the act of December 14, 1863, to obtain possession of de- 
mised premises (Graver vs. Fehr, 89 Pa. 460) ; nor does it apply when 
it appears for any reason that the justice has no jurisdiction; Lacock 
vs. White, supra. The other exceptions are not sustained. 

The judgment of the alderman is reversed. 



The right to the interference of equity to enjoin one with whom 
margins have been deposited in a stock-gambling transaction from vio- 
lating his agreement to keep them upon deposit in a bank until the 
transaction is closed, and prevent his withdrawing them from the bank, 
is denied in Baxter vs. Deneen (Md.) 64 L. R. A. 949, although he in- 
tends to remove the funds from the state, and thereby defraud the com- 
plainant. 
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In the Court of Common Pleas of Lackawanna County, No. 346, 

March Term, 1^5. 
HABEAS CORPUS, 

Commonzvealth ex. rei, Peter Walsh vs. Bridget Walsh. 

Since the passagre of the act of 26th June, 1895, P. L. 216, a father hae no 
superior rights to the custody of his children as he had at common 
law, and in cases of dispute between parents the question is left to 
the sound discretion of the court. 

A court has full authority to direct a wife, who has the custody of a child, 
to give security conditioned that she shall not take such child out of 
the jurisdiction of the court and also that the husband shall have the 
right to visit the said child at least once a week, if he so desires. 

Messrs. O'Brien, Martin & Fitzgerald for petitioner. 

Messrs. John R. Jones and James J. O'Malley for respondent. 

Opinion by Kelly, A. L. J., February 24, 1905. 

This is a proceeding brought by a father in an effort to have the 
custody of his nine-year-old child, Mary Walsh, awarded to hirii and 
taken from its mother, from whom he has been separated for about 
three years. There ar^ two children, one a boy of about four years of 
age, who has been in the custody of the mother since the separation, 
and the little girl who until a couple of weeks ago has lived with her 
grandmother, the mother of the relator, since a s'bort time after the 
quarrel and separation of the parents. The mother took both children 
away with her when the separation took place, but by virtue of a search 
warrant or some such irregular and unlawful process the child was 
taken away from her by the father, who has had the custody of her 
ever since, until she was taken away from school by the mother a few 
days ago and taken to her home with her parents, v^ithout any legal 
warrant or process. 

It was sought at the hearing to show that the mother was not a 
fit person to entrust with the custody of the child, but in our judgment 
the effort was a failure. There was not sufficient evidence to support 
a finding against her. She has a good home with her parents, who 
are both able and willing to support and take care of her and her 
children, while the father can only leave the girl with his mother, a 
very respectable woman who has taken good care of her for the last 
two years and upwards, and who is willing but not at all anxious to 
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further care for her. The father is not at present living with his 
mother, but is boarding elsewhere and is likely to continue doing so, so 
that the question is not whether the father qr the mother shall have 
the child's custody, but rather whether, the mother or the paternal 
grandmother shall have her custody. Under all of the circumstances 
we are of the opinion that the best interests and permanent welfare of 
the child will be subserved by leaving her with the mother. She is still 
of rather tender years and will be naturally happier and in every way 
better off by being allowed to live with her mother and brother. Since 
the passage of the act of 26th June, 1895, P- L. 316, a father has no 
superior rights to the custody of his children as he had at common law, 
and in cases of dispute between parents the question is left to the sound 
discretion of the court, under the circumstances of each case which 
may arise, regard being had to the welfare and best interests of the 
child. 

There is a suspicion in the mind of the relator, as disclosed in his 
petition and in the evidence, that the mother may take the child outside 
of the state and beyond our jurisdiction. Without passing upon the 
question as to whether this suspicion is well-founded or not, 
we deem it only fair to protect the father from such a possible contin- 
gency by requiring security to be given that she shall pot do so. We 
have full authority to make siich an order: Derringer vs. Derringer, 
10 Phila., 190. 

And now, February 24, 1905, the writ is dismissed at the cost of 
the relator and the custody of the child, Mary Walsh, is awarded to 
her mother, Bridget Walsh, on condition that the said Bridget Walsh 
first give bond to the Commonwealth in the sum of $500, with sufficient 
surety, .conditioned that she, the said Bridget Walsh, shall not take the 
said Mary Walsh out of the jurisdiction of this court, and shall produce 
her in court whenever so ordered by any of the judges thereof ; and 
on the further condition that the relator, Peter Walsh, shall have the 
right to visit the said Mary Walsh at least once a week, if he so desires. 



The power of courts, at common law, to order an examination of 
the person, of one alleged to have been injured by the negligence of 
another, for the purpose of ascertaining the extent of the injuries, is 
denied in Austin & N. W. R. Co. vs. Cluck (Tex.) 64 L. R. A. 494. 
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In the Court of Common Pleas of Schuylkill County, No. 5, March 

Term, 1^04. 

PROCEEDINGS AT LAW TO PREVENT OBSTRUCTION. 

Stieley vs. Stieley. 

When a right of way or easement is clearly shown a court of equity will 
compel the way to be kept open before a decision on the right to the 
easement is had on the law side of the courts. 

Mr. R. A. Bashore for plaintiff. 

Mr. J. W. Moyer for defendant. 

Opinion by Bechtel P. J., October 17, 1904. 

The plaintiff and defendant are the owners of adjoining properties. 
The bill charges that a lane is now and has been in existence between 
said properties, for many years, and that the defendant has. obstructed 
the same and prevented the plaintiff from using it. The answer in part 
admits and in part denies, but we do not deem it necessary to refer at 
any length to the contents of either the bill or answer, as the material 
matters of both are not necessary to our opinions ; besides, the parties 
to this controversy are not now as antagonistic or as far apart as they 
seem to have been at the inception of these proceedings. After an ex? 
amination of all the testimony submitted, we find as follows, to wit : 

1. That a lane of about the width of twelve feet existed as early 
as forty to fifty years ago between the lands of these parties. 

2. That said lane had a gate or bars both at the east end and west 
end, and that it was used by the owners of the lands of the plaintiff and 
defendant in that way. 

3. That said lane was contributed to by the owners of the ad- 
joining lands, as that each of their owners gave about or nearly one- 
half. 

4. That recently bars have been constructed at a new place or 
place different from that where they formerly existed, and that said 
lane has been plowed up and cultivated, thereby obstructing to some 
extent the free use of the same. 

CONCLUSIONS OF LAW. 
We feel we are justified in saying that the parties to this contro- 
versy are not as wide apart as they were when this litigation began. We 
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believe they now recognize the fact that the land in controversy has a 
legal existence, arid that both parties have the right to use the same. 
There' can be no question about this ; it is clearly established by the 
evidence and cannot be successfully denied. Neither party may obstruct 
it, so as to prevent the free use of it by the other, but its existence and 
right of use must continue, as it has existed for double the length of 
time necessary to confer a right of way or easement. Its unnecessary 
obstruction by either party is a wrong upon the other, and these parties 
had better recognize this, and endeavor to use the lane as the law 
directs. The gate or gates or bars should be restored to their former 
condition and place, one at the east end, where the lanie intersects with 
the public road, and the. other at the west end, where the lane adjoins 
the plaintiff's land. The" fact that a gate was maintained does not 
affect the question of right, nor is it in itself an unusual obstruction: 
Demuth vs. Amweg, 90 Pa. 181, and Hartman vs. Fick, 167 Pa. 18. 
When the right of way is not doubtful, but is clearly shown, equity has 
jurisdiction to compel the keeping open of the way before a decision 
on the question of the right to the easement is had on the law side of 
the court. As bearing upon this Subject, we refer to Church ^ 
Dobins, 153 Pa. 294; Ormsby vs. Pinkerton, 159 Pa. 458, and Man^ 
beek vs. Jones, 190 Pa. 171, 21 Pa. C. C. R. 300. In the latter case 
we considered every legal question involved in cases of this character, 
and in a lengthy opinion we cited numerous authorities, and as the 
opinion is published at length in the reports we refer to it as expressing 
our views in this case. For the reasons herein given we decree as fol- 
lows, to wit: 

And now, October 17, 1904, it is ordered that the said lane be 
maintained and continued as it heretofore existed, with gates or bars 
at the east and west ends and without obstructions, both parties to 
have free use thereof. The defendant is directed to pay the taxable 
costs, and injunction to issue in accordance with this decree. 



A watch is held, in Rains vs. Maxwell House Co. (Tenn.) 64 L. R. 
A. 470, to be within the operation of a statute providing that, if a guest 
at a hotel neglects to deposit jewels in the safe or other place provided 
by the hotel keeper for their custody, they shall be at his own risk. 
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In the Court of Common -^Pleds of Daupliirv County, No. 61, ianua/ry 

Term, 1904. 

ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 

Climax Road Machine Co. vs. Sheesley. 

The repealing clauses in the act of June 4, 1901,. P. L. 404, are suspended 
and the acts sought to be repealed are in force during such suspen- 
sion, by virtue of the U. S. bankrupt act. 

Executions were issued on Judgments against a farmer (who also operated 
a limestone quarry on his farm). The farmer thereupon made an as- 
signment for the benefit of creditors. The assignee presented a pe- 
tition for a rule to stay and set aside said executions. The court dis- , 
charged the rule. 

Mr. Wm. M. Hain for rule. 

. , Messrs. J. E. Fox and W. H. Hargest, contra. 

Opinion by Weiss, P. J., June 15, 1.904. 

The Climax Road Machine Company entered of record Dec. 26, 
1903, a note with warrant of attorney to confess judgment against John 
H. Sheesle)^, and the same day caused execution to issue upon the judg- 
ment. William M. Hain entered judgment notes against the defendant, 
Sheesley, Dec. 29, 1903, and issued executions the same day. On De- 
cember 29, 1903, the Commercial Bank in like manner caused a judg- 
ment note which it held against the same defendant to be entered and 
execution to be issued the same day. The sheriff levied upon the defen- 
dant's personal property, which was to be exposed at public sale on 
Jan. II, following. 

Sheesley and his wife executed and delivered, Dec. 30, 1903, 
unto Byjon F, Sheesley -and William K. Meyers a voluntary deed of 
assignment of all his property in trust for the benefit .of his creditors. 
The former declined the trust, and, pursuant to the provisions of Sec. 14 
of the act of June 4, 1901, P. L. 404, John A. Herman was selected as 
assignee instead of Byron F. Sheesley and additional to William K. 
Meyers. 

Because it was believed to be contrary to the provisions of the 
act of June 4, 1901, in that it secured a preference in favor of the 
execution creditors and injury to the other creditors, a petition was 
presented to the court by the assignees Jan. 9, 1904, setting forth, 
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among other things, the foregoing, which prayed a "rule on the execu- 
tion creditors to show cause why said executions should not be stayed, 
vacated or set aside." 

The plaintiffs made answer, the material import of which is that 
the act of Congress establisfhing a uniform system of bankruptcy 
throughout the United States, passed July i, 1898, necessarily suspends 
the operation of the act of June 4, 1901, relative to insolvency and other 
matters embraced therein, while the former is in being and force. 

The question is whether the rule to show cause shall be made 
absolute or be discharged. 

The act of Congress of July i, 1898, was amended February 5, 
1903, and subdivision (a) of Sec. 4 of Chap III provides that "any 
person who owes debts, except a corporation, shall be entitled to the 
benefits of this act as a voluntary bankrupt." Subdivision (b) enacts 
that "any natural person, except a wage-earner or a person engaged 
chiefly in farming or the tillage of the soil, any unincorporated com- 
pany, and any corporation engaged principally in manufacturing, trad- 
ing, printing, publishing or niercantile pursuits, owing debts to the 
amount of $1,000 or over, may be adjudged an involuntary bankrupt 
upon default or impartial trial, and shall be subject to the provisions 
and entitled to the benefits of this act." 

The defendant it is admitted and agreed, was "engaged chiefly in 
farming or the tillage of the soil, but at the time of the assignment 
was also engaged in operating a stone quarry and selling crushed 
limestone taken from his farm." The fact that he quarried and sold 
limestone taken from his farm does not take him out of the class of 
persons engaged chiefly in farming. He answers the description of one 
who is excepted from the operation of the act of Congress in respect' 
of an adjudication as an involuntary bankrupt. He is, however, entitled 
to the benefit of the act of Congress as a voluntary bankrupt. He may 
avail himself of the provisions of the insolvent act of June 4, 1901, 
which the Superior Court, in Potts vs. Smith Manufacturing Co., 25 
Pa. Super Ct. 206, has declared to be "substantially a bankrupt act," 
or he may be subjected to its provisions by the action of creditors. 

The act of Congress describes any person owing debts, except a 
corporation, as entitled to be a voluntary bankrupt, and therefore a 
farmer; the act of assembly, any voluntary assignor of property, and 
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therefore a fanner, and enables the assignor to be discharged from any 
debt proved against him. The subject-matter is the same, the class af- 
fected by both acts the same, and the person is the same. 

The fact that the defendant has invoked, as he had the right to 
•do, the provisions of the act of assembly, and may, notwithstanding, at 
any time apply for the benefit of the act of Congress as a voluntary 
bankrupt, shows the identity of the subject-matter of both acts. 

The courts say that, under such circumstances, the act of assembly 
IS subordinate to the act of Congress, and is suspended in its operation 
upon subjects covered by the national act: during the lifetime of the 
latter. 

The state has concurrent power with Congress respecting the 
subject, but the latter has exercised authority over the subject-matter 
which is unrevoked, and, being paramount, the power of the state is 
subordinate and suspended. 

In the case of Com. vs. O'Hara, 6 Phila.- 402, the court reaches the 
conclusion (page 404) "That the bankrupt act, as soon as it went into 
operation, suspended all action upon future cases arising under the 
insolvent laws of the state, where the insolvent taws act upon the same 
subject-matter and the same persons as the former"; and (page 406) 
"There can be no doubt, as it seems to me, both upon reason and 
authority, that the present bankrupt act superseded all local laws acting 
apon the same rights and affecting the same persons and the same 
property." 

The Superior Court, in Potts vs. Smith Manufacturing Co., 25 Pa. 
Super. Ct. 206, declares that, "in view of the manifest purpose of the 
constitutional provision on the subject of bankruptcy and the great 
weight of authority in support of the conclusion reached, we feel con- 
strained to hold that the act of June 4, 1901, relating to insolvency, 
did not beciome operative because of the existence of the bankruptcy 
law of the United States of July i, 1898, as to the persons and subjects 
to which the latter act applies." 

Empowered by the constitution of the United States, Congress 
called into being a bankrupt act, which reduced all matters also enacted 
by the act of assembly to a state of coni^ in the latter ; and this leads 
to the conclusion that the rule to show cause must be discharged, unless 
the contention is sound, and, if sound, material, that the repeal by the 
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act of June 4, 1901, of former laws relating to insolvent debtors, as- 
signees for the benefit of creditors, etc., renders -those subjects incapable 
of being administered and adjudicated. 

Both the enacting and. repealing features of the act of assembly 
are inoperative so far as they are touched by, the act of Congress. The 
latter act relates to insolvents and constitutes an assignment for the 
benefit of creditors an act of bankruptcy. 

It follows that the repealing clauses of the act of assembly are sus 
pended and that the acts sought to be repealed are in force so long at 
least as the act itself is suspended. 

Doubtless the legislature intended to enact a uniform law relative 
to insolvency and the kindred subjects enumerated in the title to the 
act, antfwe are not deciding that the general assembly did not accom- 
plish this object. What we do hold is that the ,act of Congress takes 
cognizance of and acts upon the subject-matter raised by the petition 
for and answer to the rule to show cause, and, bring superior, suspends 
the operation of the act of assembly in respect of its directing as well 
as its repealing features, and the rule to show cause is" accordingly 
discharged. 



A street car conductor in charge of an extra car, whosie duties re- 
quire him to run onto a single track extending beyond the termination 
of the double tracks of the road, which the rules of the company require, 
to be occupied by only one car at a time, is held, in Simmons vs. South- 
em Traction Co. (Pa.) 64 L. R. A. 205, to take the risk of injury from 
the absence of signals at the termination of the double tracks or sched- 
ules for extra cars, for giving notice when the extension is occupied by. 
such cars. 



The implied powers which a corporation has in order to carry into 
effect those expressly granted, and to accomplish the purposes of its 
creation, are held in Central Ohio N. G. & F. Co. vs. Capital City Dairy 
Co. (Ohio) 64 L. R. A. 395, not to be limited to such as are indis- 
pensable for these purposes, but to comprise all that are necessary in the 
sense of appropriate, convenient, and suit^ible, including the reasonable 
choice of means to be employed. 
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In the Court of Qiiwter Session.^ of the Peace m and for the County of 
LackardHmna^ No. 1282 October Sessions, 1904. 

RULE FOR JUDGMENT FOR DEFENDANT UPON SPECIAL 

VERDICT. 
Commonwealth 7-'s. John Shaleen. 

The Act of 15th July, 1897, P. L. 287, does not constitute an unreasonable ex- 
ercise of the police power of the state. It is legrislation upon the sub- 
ect of anthracite coal mines and the legrislature has full power to regru- 
late the business of mining: anthracite coal. Such legrlslation is within 
the valid exercise of the police power of the state. 

The Act does not offend agrainst Article 4, Section 2, Clause 1, of the Consti- 
tution of the United States, nor Section 1 of the 14th amendment of the 
Constitution of the United States. 

It does not discriminate against citizens of foreigni states — its provisions ap- 
ply to citizens of all states alike. A citizen of Pennsylvania can no 
more qualify to work as a miner without first having two years' exper- 
ience in the mines of this commonwealth than a citizen of any other 
state. 

It is true that one has the right to work as and where one pleases and to 
contract for labor as one chooses, but this right is subject to certain 
limitations which the state may lawfully impose in the exercise of its 
police power. To legislate for the protection of life and limb, as well 
as for the health and morals of citizens is clearly within the police 
power of the state. 

The ri^ht to labor and enjoy the rewards thereof is a natural right which may 
not be unreasonably interfered with by legislation. Where, however, 
the pursuit concerns, in a direct manner, the public health and wel- 
fare and is of such a character as to require a special course of study 
or training or experience, to qualify one to pursue such occupation with 
safety to public interest, it is within the competency of the general as- 
sembly to enact reasonable rejgulations to protect the public against 
evils which may result from incapacity or ignorance. 

It has been held that a statute limiting the period of employment of work- 
men, in underground mines, to eight hours per day was a valid exer- 
cise of the police power of the state. 

The power of the legislature to define and classify coal mines, as it has 
done, and to legislate for each claim separately, must be regarded as 
beyond question. 

The subject matter and object of a statute must be kept clearly in view in 
construing its language, and in the interpretation of general words 
and phrases, the rule is to strictly apply * the meaning as used with 
reference to the particular Subject matter. 

Messrs. W. R. Lewis, Dist. Atty., George S. Horn, Robert J.Mur- 
ray and ^ohn R. Jones, for plaintiff. 

Messrs. J. H. Torrey and Joseph O'Brien, for defendant. 

Opinion by Kelly, A. L. J., March, 1905. 

The indictment charged the defendant with having engaged in the 
operation of a miner, in an anthracite coal mine in the county of Lacka- 
wanna and state of Pennsylvania, without first having obtained a cer- 
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tificate of competency and qualification, as required by the Act of 15th 
July, 1897, P. L. 287. At the trial of the case when the evidence on 
both sides had been heard, it was agreed between the district attorney 
and private counsel for the prosecution and the defendant, through his 
counsel, that a special verdict might be found and that the guilt or in- 
nocence of the defendant might be afterwards declared by the court as 
a matter of law, upon the facts as specially found by- the jury. Accord- 
ingly a fonn of special verdict was submitted to the jury who found 
the facts as set forth in it, viz. : -'On the loth day of -September, 1904, 
and at various times before and after that date, the defendant, John 
Shaken, was employed and accepted the position and occupation and 
exercised the duties of and engaged himself as a miner in an anthracite 
coal mine without having previously obtained a legal and proper certifi- 
cate of competency and qualification to entitle him to be employed as 
such miner from the Miners' Examining Board, and without being duly 
registered as a miner, as such procurement of certificate and registry- 
are required by the Act of Jul}*^ 15, 1897. The said defendant had not 
had prior to the time of his acceptance of the employment as a miner 
as aforesaid, two years' practical experience as a miner or a mine la- 
borer in the mines of this commonwealth, nor had he appeared in 
proper person before the Board of Examiners and answered intelli- 
gentiy and correctiy at least twelve questions in the English language 
pertaining to the requirements of a practical miner, and been properly 
identified under oath as a mine laborer by at least one practical miner 
holding miners' certificates, as required by the said Act of Assembly. 
The defendant, John Shaleen, was at the time he accepted the position 
of miner in the anthracite mines, and performed the duties of such 
miner, a citizen of the state of Illinois, in the mines of which state he 
had had more than two years' practical experience as a miner or mine 
laborer. There are in the state of Pennsylvania large numbers of an- 
thracite mines, and also large numbers of bituminous mines, and there 
are also iron mines, zinc mines and fire clay mines. There is no sub- 
stantial or material difference in the methods of mining coal in the 
bituminous mines of Pennsylvania and the bituminous mines of Ohio, 
West Virginia, Illinois or other states of the United States. Expe- 
rience as a miner or a mine laborer in the bituminous mines of Ohio, 
West Virginia, Illinois and other states of the United States would as 
fully qualify a person to exercise the duties of a miner in the anthracite 
mines as would a similar experience as a miner or mine laborer in the 
bituminous mines of Pennsylvania or some of them, or in the iron 
mines, zinc mines, or slate mines of Pennsylvania. 

If the facts stated and the acts of the defendant above set forth 
are sufficient in the opinion of the court to warrant a conviction of the 
defendant of the crime charged in the indictment, then the jury do say 
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that the defendant is guilty in manner and f orni as he stands indicted: 
If not sufficient, then the jury find the defendant not guilty." 

Thereupon counsel moved for judgment for the defendant for the 
following reasons: (i) The Act of July 15th, 1897, under which the 
defendant is indicted is as to this defendant, a citizen of Illinois in con- 
travention of Article 4, Sec 2, Clause i of the constitution of the United 
States and is therefore void. (2) The Act of July 15, 1897, under 
which the defendant is indicted, is ii\ contravention of Article 4, Sec. 2, 
Clause I of the Constitution of the United States and is therefore void. 
(3) The Act of July 15th, 1897, under which the defendant is indict- 
ed, is in contravention of Sec. i of the 14th Amendment of the Consti- 
tution of the United States and is therefore void. (4) The provisions 
of the Act of July 15th, 1897, under which the defendant is indicted, so 
far as it required as follows : '* All persons applying for a certificate to 
be employed as miners must produce satisfactory evidence of having 
had not less than two years' practical experience as a miner or a mine 
laborer in the mines of this commonwealth and in no case shall an ap- 
plicant be deemed competent unless he appear in person before the 
said board and answer intelligently and correctly at least twelve ques- 
tions in the English language pertaining to the requirements of a prac- 
tical miner, and be properly identified under oath as a mine laborer by 
at lea§t one practical miner holding miners' certificates," is an unrea- 
sonable exercise of the police power of the legislature and unjustly 
discriminates between persons having substantially equal qualifications, 
and the Act is therefore void. 

For our convenience we shall first take up the discussion of the 
fourth reason. 

The statute is attacked as being unreasonable and an unjust exer- 
cise of the police power of the state. The argument of the learned 
counsel upon this branch of the case is, in our judgment, based upon a 
too literal reading of the act. It is true that the act provides that all 
persons applying for a certificate of competency to enable them to .be 
employed as miners must produce satisfactory evidence of having had 
not less than two years' practical experience as a miner, or as a mine 
laborer, "in the mines of this commonwealth," but what construction 
are we to put upon this general language? There are many rules of 
interpretation and construction to which we can resort in order to as- 
certain the meaning of any particular language used in an Act of As- 
sembly. One very important one, which should always be kept in mind, 
is that "when a statute is clear and explicit, and its provisions are sus- 
ceptible of but one interpretation, its consequences, if evil, can only be 
avoided by a change of the law itself, to be effected by legislative and 
not judicial action:" Sedgwick on Construction of Statutes, 194; but 
that is not the case here. On the contrary, it appears to us that here 
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we have a case where the general rules of construction should be re- 
sorted to in order to ascertain the proper meaning of the words above 
quoted from the statute. 

The presumption always is that wHen the design of an Act is not 
plainly apparent that the legislature intended the most reasonable and 
beneficial interpretation to be placed upon it: Endlich on Interpreta- 
tion of Statutes, Section 258. If the words of a statute, though capable 
of an interpretation which would work manifest injustice, can Vithin 
the bounds of reasonable interpretation be otherwise construed, the 
court ought, not to attribute to the legislature an intention to do what 
is clear, manifest and gross injustice : Ibid. "General terms should be 
so limited in their application as not to lead to injusticie, oppression, or 
an absurd consequence. It will always, therefore, be presumed that the 
legislature intended exceptions to its langfuage which would avoid re- 
sults of this character. The reason of the law in such cases should pre- 
vail over its letter:" Ibid; U. ,S. vs. Kirby, 7 Wall. 482. "The pre- 
sumption against absurdity in the provision of a legislative enactment 
is probably a more powerful guide to its construction than even the 
presumption against unreason, inconvenience, or injustice." Endlich, 
Section 264. The subject matter and object of the statute must be kept 
clearly in view in construing its language, and in the interpretation of 
general words and phrases the rule is to* strictly apply the meaning as 
used with reference to the particular subject matter. "While express- 
ing truly enough all that the legislature intended, they frequently ex- 
press more, in their literal meaning and natural force ; and it is neces- 
sary to give them the meaning which best suits the scope and object of 
the statute, without extending to ground foreign to the intention. It 
is, therefore, a canon of interpretation that all words, if they be general 
and not express and precise, are to be restricted to the fitness of the 
matter. They are to be construed as particular if the intention be par- 
ticular: that is. they rhust be , understood as used in reference to the 
subject matter in the mind of the legislature, and strictly limited to it :" 
Endlich, Section 86. A familiar illustration of this principle will be 
found in the use in various statutes of the words, "person," "persons," 
or "any person," in some cases it being held that only natural persons 
were included, while in other cases such words were held to include 
corporations or artificial persons. Other illustrations might be given 
but are not necessary. 

Now in view of the general principles of construction, some of 
which we have referred to above, what is the force and effect to be 
given to the words "mines in this Commonwealth?" Are we to give 
them their literal meaning and so include bituminous coal mines, iron 
mines, zinc mines, and slate mines; or are we to restrict the general 
language so as to include the only kind of mines the legislature appar- 
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ently had in view, viz.: anthracite mines? The title of the act is: "An 
Ajct To protect the lives and limbs of miners from the dangers result- 
ing from incompetent miners working in the anthracite coal mines of 
this Commonwealth, and to provide for the examination of persons 
seeking employment as miners in the anthracite region, and to' prevent 
the employment of incompetent persons as miners iti anthracite coal 
mihe$, and providing penalties for the violation of the same." 

In the fil^t section it is provided : "Be it enacted, etc., That here- 
after no person whomsoever, shall be employed or engaged in the an- 
thracite coal region of this Commonwealth as a miner in any an- 
thracite coal mine, without having obtained a certificate of competency 
and qualificatian so to do from the 'Miners' Examining Board' oi the 
prefer district, and having been duly registered as herein provided." The 
second section provides for the establishment of a board of examiners 
in each of the eight inspection districts "in the anthracite coal region," 
to consist of "nine miners" to be appointed in a certain way ; it desig- 
nates the duties of the board ; the term of office ; the compensation ; or- 
ganization and powers; oath of officers; alid the filling of vacancies. 
The third section provides for the holding of meetings of the board, 
the giving of notice, etc. ; for a book of registration in which shall be 
registered the name and address of each and every person duly qualified 
under the Act to be employed as a miner in "an anthracite coal mine." 
It declares it to be the duty of all persons employed "as miners" to be 
properly registered, etc. Section four provides for the fees to be paid- 
for registration and certificates, the use to be made of the fees collected, 
etc. Section 5 provides that it shall be the duty of the board to meet 
once every month, etc., and to examine under oath "all persons who 
shall desire to be employed as miners in their respective districts" ; 
that certificates of competency shall be given which shall entitle the 
Holder "to be employed as, and to do the work of miners as expressed 
in the certificate." Then in section 5 follows a second paragraph, the 
one particularly attacked, in which we find that all persons applying for 
certificates of competency, or to entitle them to be "employed as min- 
ers," must produce satisfactory evidence of two years' experience "in 
the mines of this Commonwealth," etc. 

Thus it will be seen that the statute is upon the subject of anthra- 
cite coal mines and not mines generally ; it refers only to anthracite 
mines and not to slate mines, zinc mines, bituminous coal mines, or 
mines in general. It is designed to protect life and limb from dangers 
resulting from the employment of incompetent persons in the anthra-* 
cite coal mines. In the second section it provides that the examining 
board shall consist of nine miners. It does not s^y nine anthracite coal 
miners, and yet no one would for a moment contend that a slate miner 
or a salt miner, qr a bituminous coal miner would be eligible as a mem- 
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ber of the board. In the third section where it provides that all persons 
employed as miners shall be properly registered it does not say all 
persons employed as anthracite coal miners, yet the meaning is just 
as clear as if it did. In the first paragraph of the fifth section it does 
not say that the board shall examine under oath all persons who shalj 
desire to be employed as anthracite coal miners ; it simply says all per- 
sons who shall desire to be employed as miners, yet the meaning is 
clearly the same. And in the obnoxious clause itself, we find that any 
persons applying for a certificate of competency, or to entitle them to 
be employed as miners, (not anthracite coal miners) must furnish evi- 
dence of experience for at least two years '*in the mines of this Com- 
monwealth." It seems to us that it is equally clear that the legislative 
intent was t'hat the experience should have been acquired in the anthra- 
cite coal mines of the Commonwealth, and not in any other kind of a 
naine. 

A strictly literal construction would lead to unreasonable, unjust, 
if not absurd results. We must presume that the legislature intended 
to accomplish the purpose for which the act was passed, viz. : to protect 
those employed in the anthracite coal mines from the dangers resulting 
from the employment of incompetent persons in the more or less 
skilled occupation of a miner. This object would not be accomplished 
if we should gather any other meaning than we have from the language 
of the statute. One who might have any number of years' experience 
in a bituminous or an anthracite coal mine without the state, if there 
are any anthracite coal mines without the state, and we are not to take 
judicial notice that there are none or may not be any hereafter discovered 
while the act is in force, could not qualify under the act, while any one 
of two years' experience in a mine of any description in Pennsylvania, 
could qualify. Such an intention on the part of the legislature would 
be ridiculous and unfair, and would not tend to carry out the purpose to 
be accomplished, and must therefore be rejected. "A thing within the 
letter is not within the statute, unless within the intention:" People 
vs. Insurance Co., 15 Johns. 380. 

As we construe the act we cannot see that it constitutes an unrea- 
sonable exercise 6i the police power of the state. It is legislation upon 
the subject of anthracite coal mines, and the legislature has full power 
to regulate the business of mining anthracite coal : Durkin vs. Kingston 
Coal Co., 171 Pa., 193. Such legislation is within the valid exercise of 
the police power of the state: 2 Am. & Eng. Ency. of L., 739, and 
notes. 

The act is also attacked as unconstitutional in that : ( i ) It of- 
fends against article 4, section 2, clause i ot the Constitution of the 
United States, which provides, *'That the citizens of each state shall 
be entitled to all the privileges and immunities of citizens in the several 
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states"; and (2) It offends against section i of the 14th Amendment 
of the Constitution o{ the United States, which provides that, **no state 
shall make or enforce any law which shall abridge the provisr9ns and 
immunities of citizens of the United States, nor shall any state deprive 
any person of life, liberty or property without due process of few, nor 
deny to any person within its jurisdiction the equal protection of the 
laws/' 

We fail^ to see how this statute as we construe it offends against 
either of these constitutional provisions. It does not discriminate 
against citizens of foreign states — its provisions apply to citizens of all 
the states alike. A citizen of Pennsylvania can no more qualify to work 
as a miner without having first had two years' experience in the mines 
of this commonwealth, than a citizen of any other state. "All persons,'* 
says the statute, "applying for a certificate * * * * must produce 
satisfactory evidence of having had not less than two years' practical 
experience as a miner or a mine laborer in the mines of this Common- 
wealth." If the defendant in this case should acquire residence and 
citizenship in this state he would be in no better position to obtain a 
miners' certificate than he is now : and any citizen of this state who might 
go to a sister state for the purpose of acquiring practical experience 
in any kind of mining would not be in any position of advantage over 
the defendant upon his return. Under the statute neither could qualify 
without first acquiring the necessary experience in the mines of this 
state, and both could qualify by so doing. 

The privileges and immunities secured to the citizens of each state 
in the several states by article 4, are those privileges and immunities 
which are common to the citizens in the latter states under their consti- 
tution and laws by virtue of their being citizens : Paul vs. Va., 8 Wall., 
180. "These privileges and immunities may be comprehended under 
the following heads: Protection by the government, with the right to 
acquire anjd possess property of every kind, and to pursue and obtain 
happiness and safety, subject to such restraints as the government may 
prescribe for the good of the whole:" Corfield vs. Cor>'ell, 4 Wash., 
C. C, 371. Said Mr. Justice Miller in the celebrated Slaughter House 
cases, (16 Wall. 36) "The constitutional provisions there alluded to 
did not create those rights which it called privileges and immunities of 
citizens of the states, it threw around them in that clause no security for 
the citizens of the state in which they were claimed and exercised. Nor 
did it profess to control the power of the state governments over the 
rights of its own citizens." "Its sole purpose was to declare to the 
several states, that whatever those rights, as you grant or establish them 
to your own citizens, or as you limit or qualify, or impose restrictions 
on their exercise, the same, neither more nor less, shall be the measure 
of the rights of citizens of other states within your jurisdiction." 
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It is true that one has the right to work as and where one pleases, 
and to contract for labor as one chooses, as contended by defendant's 
counsel, but this right is subject to certain limitations which the state 
may lawfully impose in the exercise of its police power. To legislate 
for the protection of life and limb, as well as for the health and morals 
of citizens, is clearly within the police power of the state. It has been 
so held in so many cases that it is not necessary to quote authorities at 
any length. The general principle is laid down in 22 Am. & Eng. Ency. 
of L., 932 : "The right to labor and enjoy the rewards thereof is a nat- 
ural right which may not be unreasonably interfered with by legisla- 
tion. Where, however, the pursuit concerns in a direct manner, the 
public health and welfare, and is of such a character as to require a 
special course of study or training, or experience, to qualify one to 
pursue such occupation with safety to the public interests, it is within 
the competency of the general assembly to enact reasonable regulations 
to protect the public against evils which may result from incapacity or 
ignorance." In Holden vs. Hardy, 169 U. S., 366, it was held that a . 
statute limiting the period of employment of workmen in underground 
mines to eight hours per day was a valid exercise of the police power of 
the state. In Com. vs. Jones, 4 Pa. Sup. C, 362, the bituminous coal 
act of May 13, 1893, was declared to be valid and constitutional. Judge 
Smith, in delivering the opinion in that case, said : "The power of the 
legislature to define and classify coal mines as it has done, and to legis- 
late for each class separately, must, on the authority of Durkin vs. 
Kingston Coal Co., 179 Pa., 193, be regarded as beyond question." 

We do not think it would serve any good purpose to extend the 
discussion. Counsel on both sides have furnished us with full briefs 
on the general principles of law which bear upon the case. We have 
given it full consideration and have come to the conclusion that the 
act is good and valid as a reasonable regulation under the police power - 
of the state, and that its provisions are not in conflict with any provision 
of the Constitution of the United States. 

The rule is therefore discharged and the defendant is directed to 
appear forthwith for sentence. 



A sale of goods on an order taken by a drummer within the state, 
subject to the approval of his principal, and transmitted to the latter 
in another state, and there approved and filled by the segregation and 
shipment of the goods is held, in Succession of Welsh (La.) 64 L. R. 
A. 823, to be a contract of the domicil of the vendor, and not to give 
rise to a vendor's privilege on the goods, unless such privilege exists 
under the laws of such other state. A note to this case reviews all the 
other authorities on conflict of laws as to sales of personal propert}'. 
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In the Court of Common Pleas of Lackawanna County, No. 5, March 

Term, 1898, 

RULE FOR NEW TRIAL. 

lane Reap vs. The City of Scranton. 

The right of a municiiiality to require the laying: of sidewalks is one entirely 
distinct from the question of. its liability for negligrence in maintaln- 
ingr its drains, and the city has its legal method of enforcing its 
direction, if it is a legal one, to require the sidewalk to be laid. 

Where it is shown that the plaintiff was not the owner of the premises, for 
which damages is claimed, at the time notice was served by the city 
authorities to lay a sidewalk is in itself sufficient to show that she 
could not be charged with a refusal to comply with the requirements 
of such notice. 
Messrs. Rice and Donnelly, for plaintiff. 

David J. "Davis, City Solicitor, for defendant. 

Opinion by Kelly,; A. L. J., March 6, 1905. 

. The suit was brought to recover damages on account of the negli- 
gent construction and maintenance of a drain or sluiceway, part of the 
construction of a stone bridge or culvert crossing "Leach's Creek" on 
West Market street. At the trial the jury were instructed that they 
could allow no damages for negligent construction and the damages 
were restricted to those resulting from negligent maintenance only, 
viz. : to damages by water which flowed upon the plaintiff's premises 
by reason of the fact that the city authorities negligently suffered the 
drain to become and remain obstructed. 

The first, fourth and fifth reasons for a new trial relate to but one 
question. It appears that some years ago Michael Reap, the husband 
of the plaintiff, had title to the property, and he brought suit against 
the city to No. 744 September Term 1892, on the nth day of August 
1892, to recover damages on account of the change of grade of the 
street in front. Defendant's counsel offered in evidence the record and 
notes of testimony in that case, which was tried in September, 1896, 
for the purpose of showing that some of the items of damage claimed 
in this case had been claimed and considered in that, contending that 
therefore there could be no recovery for any damage suffered since the 
trial of the Michael Reap case. We rejected the offer for reasons set 
forth at the time, and which were spread upon the record, and we do 
not think any further discussion is necessary. The one fact alone that 
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Michael Reap could only recover for damages suffered up to the time: 
of the bringing pf his suit would render the offer inadmissible, for 
there was no claim in this casie for any damage previous to that date. 

The defendant also offered to prove at the trial that sometime in 
1888 or '9, notice had been given to Mrs. Reap, the plaintiff, as well as 
to Michael Reap, her husband, who was then the owner of the property, 
by the city authorities to lay a sidewalk and that the notice had not been 
complied with, and that if the sidewalk had been laid it would have pre- 
vented the water from flowing upon the plaintiff's property. This offer 
was rejected, and. its rejection is made the subject of the third reason 
for a new trial. We can see no necessity for discussing this question, it 
was clearly incompetent and irrelevant for any purpose to prove such 
facts. The right of the municipality to require the laying of sidewalks 
is one entirely distinct from the question of its liability for negligence 
in maintaining its drains, and the city had its legal method of enforcing 
its . direction, if it was a legal one, to require the sidewalk to be laid. 
But the fact that the present plaintiff was not then the owner of the 
premises is in itself sufficient to show that she could not be charged 
with 4 refusal to comply with the requirements of a notice given by the 
city authorities some years before she brought her suit and before the 
time that she claimed any damages. 

We are not prepared to say that the damages found are excessive, 
and after a careful examination of the record in the case we do not see 
any reason for disturbing the verdict. In our charge we were careful 
to protect the defendant from all improper allowance of damages, and 
the question was one for the jury. The rule is therefore discharged. 



One who, without knowledge of the facts, takes an assignment of 
a policy of life insurance which, under the statute, is void because taken 
without his consent upon the life of one in whom the applicant has no 
insurable interest, and pays the premiums thereon in reliaiice upon the 
assurance by the agent of the company, confirmed by its vice president, 
that the policy is valid and the assignment good, is held, in American 
Mut. L. Ins. Co. vs. Bertram (Ind.) 64 L.'R. A. 935, to be i^ntitled to 
recover back the premiums paid. 
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In the Court of Common Pleas of Lackawanna County, No, 534, March 

Term, 1905. 

SUE WRIT OP HABEAS CORPUS. 

Commonwealth ex. reL Hannah Aronson z's. Louis Comwr. 

It is competent for the law-makingr power of any state, in furtherance of its 
public policy, to impose a disability upon its citisens restricting: their 
rigrht to contract a marriagre. By Section 9 of the act of 18th March, 
1815 (1 P. D. 688, P. Lfc 29) » a person divorced on the ground of 
adultery is forbidden to marry a^ain during the life-time of her former 
husband. 

Messrs. Thayer and Vosbury, for relator. 
Messrs. Knapp, Boyle and Thomas, for defendant. 
Opinion by Newconib, A. L. J., March 6, 1905. 

This writ was issued to test the right of the respondent to have the 
custody of his daughter, Caroline, aged about four and one-half years. 
The relator is his former wife and the child's mother. On the 13th of 
June, 1904, at the suit of her husband the relator was divorced from 
him upon the ground of adultery. The paramour named in the record 
was Charles Aronson the relator's present husband, whom she married 
at Detroit, Michigan, August 15, 1904. Shortly before this decree of 
divorce, Aronson was divorced from his former wife at her suit upon 
the same ground, in which this relator was named as the paramour. 
Both decrees were granted by this court. The evidence in those pro- 
ceedings discloses the unlawful relations of the guilty parties to have 
existed for about a year before the separation of the relator from her 
husband. This was in December, 1903, immediately before his suit for 
divorce was begun. 

She rests her claim primarily upon an alleged agreement between 
her and the respondent at the time of the separation that she should 
have the custody of the child. Regardless oS that she claims that by 
reason of the child being a girl of tender years, considerations of its 
suitable care and general welfare should move our discretion to award 
its custody to her. The evidence fails to sustain her averment that 
there was a relinquishment of the father's right of custody, and merits 
no discussion. 

As to her further contention, it is to be noted that she is here 
asking the aid of the court whose decree she has violated. For in the 
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eye of the law, sec. 9 of the Act of i8th March, 181 5 (i R D. 688^ pi. 
29), may be said to form part of that decree. By that statute she was 
forbidden to marry Aronson during the lifetime of her former husband. 
She was domiciled here at that time. It is competent for the law 
making power of any state, in furtherance of its public policy, to impose 
a disability upon its citizens restricting their right to contract a mar- 
riage. The effect of this statute was to impose upon the relator a per- 
sonal disability to marry Aronson. It is no answer to this to say that 
her marriage is not unlawful in Michigan, when the parties to ij were 
domiciled at the time and where they have remained ever \since. That 
fact cannot remove the ban which Our law has seen fit to impose upon 
it. Our courts must look upon the relation of these parties as unlawful. 
It is to the home established in pursuance and consummation of such 
unlawful relation that we are asked to commit this child. To do so 
would in a certain sense give countenance by one decree to a marriage 
which has been entered into in defiance of another decree of this court. 

While it may be the general rule that a marriage which is valid by 
the law of the place where it is solemnized is valid everywhere, yet the 
rule is subject to exceptions where the particular marriage is contrary 
to good morals or public policy, or to the positive statutes of the coun- 
try where it is sought to be enforced. Our statute in question is ex- 
pressive of the determined policy of this commonwealth which springs 
from the prevailing moral sense of her people. That policy ought not 
to permit the public sense of morality and decency to be affronted b}' 
the recognition in any way of a marriage contracted in the teeth of the 
statute. 

This serves to call attention to the elements of fitness of the relator, 
and the best interest and permanent welfare of the child, which are the 
controlling factors in guiding the 30und discretion of the courts under 
the Act of June 26th, 1895, P. L. 316, relating to disputes of this kind. 
It may be that though branded with the mark of unchastity and faith- 
lessness to her marriage vows, and though living in unlawful relations 
with her paramour, the immediate welfare of this young child would be 
promoted by giving her into the mother's custody, but it is consideration 
of her permanent welfare that must govern the exercise of our discre- 
tion. We cannot believe her future welfare, best interest, nor happiness 
would be subserved thereby. And there being nothing to show any 
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unfitness or inability of the father to properly care for, rear and^ main- 
tain her, it is accordingly ordered and adjudged that said child be re- 
manded to the custody of her father, the respondent, and that the writ 
be dismissed at the cost of the relator. 



In th^ Court of Common Pleas of Lackaimnna County, No. 748, March 

Term, 1^04. 

RULE TO STRIKE OFF lUDGMENT 

and 

RULE TO STRIKE OFF AMENDED STATEMENT, 

* Mary Covey, et al, vs. D., L. & W, R. R. Co. 

From the nature as well as the form of the procedure upon demurrer the 

Judgment, if any. must be the actual and not merely the constructive 

Judgment of tl^e court. 
Where there is no joinder there is technically no Issue and final Judgment 

without formal issue is anomalous except it be for default and then 

only by virtue of some statute. 

Messrs. Vosburg & Dawson, for plaintiff. 
Messrs. Willard, Warren & Knapp, for defendant. 
Opinion by Xewcomb, A. L. J., March 13, 1905. 

Defendant demurred generally to plaintiffs' statement. There was 
no joinder and in that state of the pleadings the demurrer was set down 
for argument. At that time plaintiff presented a new statement and 
moved to amend thereby. The demurrer was sustained without further 
order except a refusal of the proposed amendment, which did not meet 
the objections successfully raised by the demurrer. This was on Au- 
gust 8, 1904. On August 13th judgment for defendant was entered 
by the prothonotary upon praecipe of defendant's attorneys as follows : 
"Enter judgment in favor of the defendant upon the demurrer under 
the order of court." Sept. 28th without leave of court, the plaintiff 
filed another declaration endorsed "Amended Statement." 

The judgment is now attacked by plaintiff and the amendment by 
the defendant. Each party contends that the proceeding of the other 
was irregular. To that extent the parties are both right. 
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The defendant- in sup{>ort of the judgment appeals to the rule that 
on a general demurrer where the plaintiff stands on his declaration, 
refusing to 'amend, or where the amendment sought is refused, the 
defendant is entitled to judgment if the demurrer is sustained. We are 
unable to see how this rule is applicable here, and it is not shown to 
be applicable by the authorities cited so far as they are accessible. The 
difficulty with the judgment here lies entirely outside of the scope of 
that rule. Let it be conceded for the sake of the argument that the 
defendant was entitled to final judgment upon our disposition of the 
demurrer, yet the record shows no such judgment was directed. An 
order "demurrer sustained" without more is not a final judgment. 6 
A. & E. Enc, PI. & Pr., 353. (Notes.) We are aware of no practice, 
and such research as we have been able to make fails to discover the 
existence of any, whereby the prothonotary may enter such judgment 
upon praecipe of attorney. From the nature as well as the form of the 
procedure upon demurrer the judgment, if any, must be the actual and 
not merely the constructive judgment of the court. Where there is a 
formal joinder thus producing an issue on demurrer, final judgment 
follows as a matter of course when it is disposed of, unless the court 
m its discretion grants leave to amend or answer over as the case may 
be. Where there is no joinder there is technically no issue, and final 
judgment without formal issue is anomalous except it be for default 
and then only by virtue of some statute. We will not now undertake 
to decide that under the pleadings here the defendant could not have 
had fin^l judgment, but we feel safe in saying that if so, it would have 
to be had on motion to the court. The power of the prothonotary to 
enter perfunctory judgments upon praecipe does not extend to a case 
of this kind. It would have been good practice when this demurrer 
was sustained to have coupled with the order a suitable provision for 
the plaintiff, on motion to the other side to move" for an amendment. 
This is the rule where the declaration is not so radically defective as 
to be manifestly incapable of amendment. Not having done that, and 
in order that the plaintiff ntey have opportunity to present her proposed 
amendment, we will accord her a reasonable time now in which to do 
so. The attempt to do this by filing a further declaration without leave 
cannot be sustained. That the pleadings can only be amended by leave 
of court, is an elementary rule of practice so far as concerns amend- 
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ments at common law, and so far as they depend upon our statutes such 
leave is expressly required, even in cases where the party is entitled to 
amend as a matter of right, regardless of the right the power to amend 
is in the court, not in the party. 

The rule to strike off judgment is made absolute. The motion to 
strike off the amended statement of September 28, 1904, is allowed, 
and the same is stricken from the record without prejudice to the right 
of the plaintiff upon notice to defendant to move for leave to amend 
at any time within fifteen days after filing hereof. 



In the Court of Common Pleas of Lackazi'anna County, Xo. 51, No- 
vember Term, 1904, 
RULE TO SHOW CAUSE WHY A WRIT OF ESTREPMENT 
SHALL NOT ISSUE. 
Emma Humphries vs. Hannah Humpha-ies. 

The proper practice would seem to be to award a writ of estrepment upon 
a proper showlner, first requirlnsr that security be given to the de- 
fendant as in case of a preliminary injunction, the defendant to have 
the right to move to dissolve at any time after the issuing of the 
writ and upon such motion to dissolve the court shall hear the parties 
upon the merits and make such further order as shall seem Just and 
proper. 

Messrs. Vosburg & Dawson, for plaintiff. 

Mr. T. F. Wells, for defendant. 

Opinion by Kelly, A. L. J., March 6, 1905. 

This is an application on the part of the owner of the remainder 
for a writ of estrepment against the life tenant to stay waste. The 
waste complained of is permissive and not positive, and consists of not 
keeping the double dwelling house which is in the possession of the 
defendant in proper care. The petition and the evidence found in the 
depositions establish the plaintiff's right to the writ and so we will 
make the rule absolute. 

We do not consider, however, that in awarding the writ we decide 
the disputed questions in favor of the plaintiff. The Act of 29th March, 
1822, 7 Sm. L. 520, provided for the awarding of the writ in favor of 
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landlords, purchasers at sheriff's sale, mortgagees ' or judgment credi- 
tors, and by the Act of loth April, 1848, P. L. 472, the provisions of the 
Act of 1822 were extended so as to embrace remainder men. The writ 
is in the nature of an injunction, and the second section of the act pro- 
vides that the persori in possession may at any time after it issues 
apply to the court to have it dissolved, "and the said court shall hear 
the parties in a summary manner, and may dissolve the said writ or 
make such further order therein as to them may seem just and right." 
By the provisions of Act of nth April, 1862, P. L. 430, it is required 
that the provisions of the Act of 6th May, 1844, requiring security upon 
the issuing of injunctions, shall apply to all writs of estrepment. 

The proper practice, therefore, would seem to be to award the writ 
upon a proper showing, first requiring that security be given to the 
defendant as in case of a preliminary injunction, the defendant to have 
the right to move to dissolve at any time after the issuing of the writ 
and upon such motion to dissolve the court shall hear the parties upon 
the merits and make such further order as shall seem just and proper. 

Now, March 6, 1905, the rule is made absolute and the writ is 
awarded as prayed for, upon the plaintiff giving bond to. the defendant 
in the sum of three hundred dollars, with sureties to be approved by 
the court. 



In the sale of a fire-insurance expiration register, which, without 
the knowledge or consent of the vendor, had been secretly inspected and 
partially copied by third persons, made without any representation as to 
the character or quality of the register with reference to the privacy of 
the information imparted by it, and without any express warranty that 
it constituted an exclusive record of the matter contained therein, the 
rule of caveat emptor is held, in Kinkel vs. Winne (Kan.) 62 L. R. A. 
596,, to apply. 



A municipal ordinance prohibiting the maintenance of a dairy 
within the city limits is held in St. Louis vs. Fischer (Mo.) 64 L. R. A. 
679, not to deprive citizens of property without due process of law, or 
to abridge their privileges or immunities. 
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In the Court of Common Picas of La-ckaumma^County, No. 487, Janu- 
k ary Term, 1905. 

RULE TO OPEN JUDGMENT. 
The NatioiujU Cash Register Co. vs. Smith & Murphy. 

Where it is admitted there was no deception nor mistake as to the contents 
of a paper sought to be set aside, and it is therein agri;eed that all oral 
stipulations outside of the paper are waived, the party seeking to avoid 
it must be held rigidly to the rules prescribing the quantity as well as 
the quality of evidence necessary to warrant a chancellor reforming 
or cancelling it. There must be at least two witnesses, or one wit- 
ness and , such corroborating circumstances as amount to the equiva- 
lent of another. 

In the absence of corroborating circumstances, the testimony of two or 
more parties of the same part to an agreement, if contradicted, is In- 
sufficient to warrant the reformation of the contract or submission of 
the question to a jury. 

Messrs. R. H. Patterson and Ralph W. Rymer, for plaintiff. 
Messrs. John F. Murphy and John F. Scragg, for defendant. 
Opinion by Newcomb, A. L. J., March 20, 1905. 

The parties executed a contract in writing for a cash register, .to 
be made by the plaintiff according to specifications, and delivered within 
a given time to the defendants, who were to pay $30 down and $445 in 
monthly instalments as rent during a term certain, at the end of which 
they were to have the option to purchase the register. 

The paper contained a waiver of all representations and verbal agree- 
ments not embodied therein, with warrant of attorney for the entry of 
judgment and assessment of damages against the defendants for breach 
of the agreement on their part. For default in payment of any instal- 
ment of rent as it fell due judgment was authorized to be entered for the 
full amount of the rent unpaid. For refusal to accept the register when 
ready for delivery, the judgment was to be for 40% of the rent and the 
down payment of $30; in either case 15% to be added for attorney fee. 

The plaintiff by affidavit averred delivery of the machine within 

, the time specified and a breach by the defendants, in that they refused 

to accept it, and thereupon judgment was- entered against them in the 

sum of $218.50 in accordance with the terms of the paper. The refusal 
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to accept is not denied, bu^ the attempt is made to restrain the plaintiff 
from making any use of the written instrument upon the ground that it 
would be in violation of certain parol stipulations which induced its 
execution. The allegation is that plaintiff's agent assured the defend- 
ants that they might have the register on trial for thirty days with the 
right to reject it if unsatisfactory, together with the right to rescind the 
order at any time before delivery ; being told by him that it was a neces- 
sary formality in. order to enable him to get the machine made and 
shipped, they signed the paper upon the faith of these assurances, and 
afterwards exercised 'their option to rescind by countermanding the or- 
der before delivery. 

It will thus be seen that no fraud, accident or mistake is alleged 
whereby anything was added to or omitted from the writing intended 
to be signed by the parties. Neither is it pretended that any deception 
was practiced upon the defendants touching the contents of the paper, 
nor that they intended it to differ from what it is. They merely allege 
a parol agreement made at the time which induced them to sign it. 
This oral agreement is in the very teeth of the written instrument and 
would convert it into a mere option which they could decline at any 
time up to thirty days after delivery of the machine* 

While parol evidence is admissible for such purpose, yet where it 
is admitted there was no deception nor mistake as to the contents of the 
paper sought to be set aside, and it is therein agreed that all oral stipu- 
lations outside of the paper are waived", the party seeking to avoid it 
must be held rigidly to the rules prescribing the quantity as well as the 
quality of evidence necessary to warrant a chancellor in reforming or 
cancelling it. There must be at least two witnesses or one witness and 
such corroborating circumstances as amount to the equivalent of an- 
other. 

The only evidence of the alleged parol inducement here is the tes- 
timony of the two copartners defendant. There are np corroborating 
circumstances, and the testimony of the defendants is emphatically con- 
tradicted by the plaintiff's agent. This brings the case within the doc- 
trine of Campbell vs. Paterson, 95 Pa., 447, and Thomas vs. Loose, 114 
lb. 35. We may also refer to McClain vs. Smith, 158 lb. 49. As we 
understand the cases referred to they hold that in the absence of cor- 
roborating circumstances, the testimony of two or more parties of the 
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same part to the agreement, if contradicted, is insufficient to warrant 
the reformation of the contract or submission of the question to a jury. 
The soundness of this doctrine is well vindicated by the opinion of the 
Supreme Court in Thomas vs. Loose, which cannot be distinguished on 
its facts from the onfe before us. There the order was for a quantity 
of rakes to be made and delivered betweea January and June. It con- 
tained this clause: '*It is agreed and understood that in writing and 
printing this paper contains the full and entire agreement between the 
parties thereto, and no outside verbal understanding is of any force or 
effect whatever and it is not to be held binding." The order was coun- 
termanded before delivery. The parol agreement set up was, "That if 
for any cause Loose, Seaman & Company would desire to change in 
any way or countermand the order before the ist of February, 1883, 
they should have that privilege." This was testified to by Loose and 
Seaman. There was no. other evidence on the point circumstantial or 
otherwise, and their testimony was contradicted, by the sales-agent who 
took the order. It was held to be insufficient in quantity, and in that 
connection the court says : ** When parties and interested persons were 
incompetent witnesses it was settled that at least two witnesses or one 
with the equivalent of another, were necessary to establish an aver- 
ment against a responsive answer on oath. , That meant that the testi- 
mony of two disinterested witnesses, or the equivalent, is required to 
make out a case against the answer. The law making parties and in- 
terested persons competent to testify is not intended to subvert the 
rules of evidence in equity cases. Were it so intended two or more 
plaintiffs or defendants with a breath could nullify a deed or other ob- 
ligation, and thereby make written evidence as unstable as human 
memory, or as uncertain as the biased or corrupt testimony of litigant 
parties. If deeds and other instruments can be thus blown out of sight 
it would be as well to have none of them. Where one man has an 
agreement with several others, evidenced by writing, he ought to feel 
more at rest than if the proof of it was alone in the oral testimony of 
interested and heated persons. If, in the attempt to overthrow the evi- 
dence of the instrument, the question involved is submitted merely as 
one of fact, he being a w;itness on one side, and the numerous opposing 
parties witnesses on the other, there was little or no use in reducing the 
contract to writing. 
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We are not at liberty, and have no disposition to depart from a 
salutary rule thus made applicable to this case. We regard it as decisive 
against the relief asked for, and accordingly the rule to open the judg- 
ment is discharged. 



In the Court of 'Common Pleas of Lackaivanna County, No. 1174, 

September Term, 1903: 

RULE TO 'AMEND THE RECORD 

and 

RULE FOR JUDGMENT, 

William H. Leek vs. The Liinn^ston Manor Manufacturing Co. 

The denial of the existence of a partnership between the party who makes 
an affidavit of defence and other parties joined with him, as defend- 
ants, coupled with an averment that the contract in the suit was with 
a corporation, naming it, if true, is a good defence, and if sufficiently 
set forth will prevent judgment. Such averment must be explicit ^nd 
admit of no ijmbiguity. Courts cannot encourage the use of vague and 
equivocal answers in such cases by resorting to construction in order 
to aid the affidavits. 

Mr. H. O, Watrous, for plaintiff. 

Mr. John F. Murphy, for defendant. 

Opinion by Newcomb, A. L. J., March 6, 1905. 

On Noveml^er 28, 1904, we vacated a former judgment and re- 
instated the rule for judgment for watit of sufficient affidavit of defense 
to be heard with a rule for leave to amend the record so that it would 
show the suit to be against Gillis and others, copartners trading as the 
Livingtson Manor Manufacturing Company. As to the rule for judg- 
ment we felt impelled to give the defendants opportunity to state more 
explicitly what geemed to have been suggested in their former affidavit 
as to the grounds upon which they relied,viz. : that they denied the/exist- 
ence of a partnership between Gillis, who made the affidavit, and 
Nealon and Sherwood the other two parties named as detendants in 
plaintiff's statement^ coupled with an averment that the contract in suit 
was with a corporation called the Livingston Manor Manufacturing 
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Company, and not^with the parties against whom the plaintiff declared. 
This, if true, would be a good defense to a suit against these parties, 
.an4 if sufficiently set forth would prevent judgment. 

Taking advantage of the opportunity so afforded. Dr. Gillis has 
now filed a supplemental affidavit which, however, does not inteq)Ose 
such defense. He says : 

First: That the suit was not brought against him and the other 
two parties, but against the above named company as a coq^oration and . 
went to judgment accordingly before the alderman. 

Second: That the contract sued upon was not with the company 
but with some other person, a stranger to this proceeding ; that some of 
the material so contracted for was used by this party, and some of it by 
the company "who purchased the contract from said Sherwood, that a 
portion of said material at said plant having been purchased by the said 
JL,. M. Mfg. Co. from the said Sherwood; that the said * * * com- 
pany never had any direct dealings with the said Leek except that it 
paid him for some of the materials which were used by it." 

The first paragraph may be relevant to the rule to amend, but is 
not pertinent to the rule for judgment. We will have to determine who 
was sued from an examination of the record. The second paragraph 
doesn't set up the defense that we supposed was in mind when the first 
affidavit was filed* 

The case is here upon appeal. Its foundation is the transcript of 
any alderman's proceeding and judgment. The affidavit of defense was 
made necessary, however, only by the filing of the plaintiff's statement. 
If the allegations therein contained are sufficient and are not traversed 
by the affidavit, the plaintiff is entitled to judgment. Turning to that 
we find it distinctly stated that the plaii;itiff "brings this suit against 
Alexander Gillis, etc., etc., trading as copartners under the firm yame 
of The Livingston Manor Manufacturing Company, defendants, to re- 
cover * * * for lumber and material sold and delivered by the 
said plaintiff to the said defendants at their special instance and re- 
quest." Following and connected by the usual averment is an alleged 
copy of the plaintiff's original took entries of the transaction in ques- 
tion. 

Assuming that these parties, or either of them, are in court, the 
plaintiff is entitled under this statement to a judgment against such 
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p?irty or parties, unless either the existence of such partnership or the 
alleged sale is fairly denied, there being no pretense of payment, re- 
lease, failure of consideration, or any other defense. 

Taking the original and supplemental affidavits together we no- 
where find an explicit denial of the partnership. Such averment admits 
' of a plain and unequivocal denial if it be untrue. There is no occasion 
for ambiguity in meeting it and we cannot encourage the use of vague 
and ecjuivocal answers in such case by resorting to construction in order 
to aid the affidavits in this particular. They are, therefore, held to be 
insufficient to traverse the allegation of copartnership. 

As to the denial of any contract between the plaintiff and the com- 
pany, whether copartnership or incorporated, we fail to see how the 
supplemental affidavit tends to make the defense any clearer in that re- 
spect. The first affidavit alleged that the contract in suit was between 
the plaintiff and the Liv. Man. Mfg. Co. If we understand tlie second, 
one it alleges first,' that the contract was with one Sherwood; second, 
that he sold it to the company ; third, that he sold to the company some 
of the material acquired under the contract; fourth, that the company 
used some of the materials bought by Sherwood and paid the plaintiflE 
,for some of the materials used. Out of elements so incongruous 
and obscure we do not feel called upon to evolve a defense to this ac- 
tion, and the affidavits are accordingly adjudged to be insufficient to 
prevent judgment. The persons to be bound by the judgment will be 
determined by the disposition of the plaintiff's rule to amend the record. 

The transcript of appeal shows service of summons as ^Uows: 
"Served on defendant by producing to Alexander Gillis and John D. 
Nealon the original summons and affidavit of claim and leaving with 
them a true and attested copy of the same June 13, 1903. Eilzabeth 
Sherwood not found." There was no appearance but a general judg- 
ment for plaintiff was rendered. The appeal was by "the defendant." 
The caption in the margin of the transcript was, "Wm. H. Leek vs. 
The Livingston Manor Manufacturing Company." It is alleged and 
not denied that the suit was docketed as against "Alexander Gillis, 
John D. Niealon and Elizabeth Sherwood, copartners, doing business as 
the Livingston Manor Mfg. Co.," and- that the omission of the names 
of the partners and their description as a copartnership was an over- 
sight of the justice of the peace when he made out his transcript. This 
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is not only consistent with the return of service as shown by^ the tran- 
script, but is in exact accord with the summons which happened to be 
filed in this instance. We have no doubt of the plaintiff's right to have 
the record amended as prayed for. Elizabeth Sherwood has never been 
in court. While the alderman's judgment is general "for the plaintiff," 
it must be considered to be against those only who were served, and 
. the judgment which we now enter will, of course, bind only those. 

The rule to amend is made. absolute and the record is amended as 
prayed for. 

The rule for judgment is thereupon made absolute and judgment 
directed to be entered in favor of the plaintiff and against the defend- 
ants, Alexander Gillis and John D; Nealon, in the sum of two hundred 
forty-eight and 26/100 ($248.26) dollars, with interest from May 6th, 
1903. 



In the Court of. Common Pleas of LackaxiKinnn County, No. rf/p, May 

Term, 1904. 

SUR 'RULE FOR JUDGMENT FOR WANT OF SUFFICIENT 

AFFIDAVIT OF DEFENCE. 

Jennie E. Brink vs. A. D. and F. M. Spencer. 

While an issue between parties to an interpleader might be developed as 
though the action were assumpsit and thus become subject to all the 
rules of procedure governing such actions, yet it would have to be in 
pursuance of an appropriate order of court. 

Mr. R. H. Holgate, for plaintiff. 

Mr. E. W. Thayer, for defendant. 

Opinion by Newcomb, A. L. J., March 6, 1905. 

The above-named defendants at their own instance were granted 
leave to pay the money in dispute into court. It w^s made to appear 
that they stood in the position of stakeholders, the dispute being be- 
tween the plaintiff and H. A. Depuy. The order allowing the defend- 
ants to pay in the fund was made June 22, 1904, and at the same time it 
was ordered that the disputed title be tried by an interpleader proceed- 
ing between these claimants, the issue to be in form a feigned issue in 
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which Jennie K. Srink should be plaintiff and H. A. Depuy defendant. 
No such feigned issue has ever ,been framed. But we find that on No- 
vember 30, 1904, a "statement of claim" was filed on behalf of the 
plaintiff. This rule was entered upon exceptions filed to the defendants* 
affidavit of defense to the claim set forth in the statement. It thus ap- 

] pears that instead of proceeding in the manner directed by .the Court 
the parties have sought to proceed as though the case were an action 
in assumpsit and governed by our practice act. 

' We are not prepared to say that the issue between parties to such 
interpleader could not be developed as though the action were assum'psit, 
and thus become subject to all the rules of proceedure governing such 
actions. But if so it would have to be in pursuance of an appropriate 

loi'der of Court. This order contemplated so *suCh procedure. It was 
like any other order for a feigned issue, as. for instance, where a judg- 
ment has been opened and order made awarding a feigned issue to try 
the matters in dispute. The term is well enough understood. And 
when such issuje is framed it means a trial on the merits, and is not 
within the affidavit of defense law. As the record now stands that is 
the only way that the dispute can be tried in this case. If the parties 
want to try it some other way they will first have to get the existing 
order modified. 

Being of opinion that the effort to put the plaintiff's claim in judg- 
ment for want of a sufficient affidavit- of defense is irregular, the rule 
IS discharged without reference to the merits. 



The owner of trees in a highway is held, in Hazlehurst vs. Mayes 
(Miss.) 64 L. R. A. 805. to have no right of action for the necessary 
trimming of them for the installation of an electriq lighting system for 
the municipality, which has full authority to establish the same, and 
full jurisdiction over the highway within its limits. 



A property owner is held in Hoff vs. Shocklcy (Iowa) 64 L. R. A. 
538. tiot to be liable for injuries to a traveler caused by obstructions 
placed in the street in front of the property contractor whom he has 
ertiployed to construct a building on the property. 
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In the Court of Common Pleas of Lackawanna County, No. 287, March 

Term, 1^04, 

RULE FOR NEW TRIAL, 

Martha J. Evans vs. W. S. Bartlett et al. 

Where conflicting claims of title are set up by the same attorneys a plaintiff 
is bound by the acts and knowledge of her attorneys whom she had 
avowedly authorized to act for her. She must be presumed to know 
all about the other claim, what was heing done about it, and its rela- 
tion to her, for it was the bounden duty of her attomeirs to advise 
her. It would be against the policy of the law to extend immunity to 
her for the consequences of her agents' acts done in her behalf, and 
by her authority, where she would be liable for sucn acts if done in 
person. 

Messrs. Vosburg & Dawson, for plaintiff. 

Messrs. C. L. Hawley and James Mahon for defendants. 

Opinion by Newcomb, A. L. J., March 6, 1905. 

There was a verdict for the defendants in this case in an action 
of trespass against a constable and others for taking in execution and 
selling certain chattels as the property of Elizabeth Beach, defendant in 
the constable's writ, which the plaintiff claimed belonged to her. There 
was evidence to warrant a finding in plaintiff's favor so far as the title 
was concerned. The evidence on that point can hardly be said to have 
been controverted. The serious point in the case was whether there 
was evidence to go to the jury on a question of estoppel raised by the 
defendants. The facts relied upon by the defendants are scarcely in 
dispute. The only question is whether they were sufficient to justify 
the inference upon which thc^ estoppel, if any, must depend. 

The plaintiff lived with her mother and -step-father, Mr. and Mrs. 
Beach, at 350 North Garfield avenue, this city. The goods in question 
were a parlor suite, a bedroom suite and a couch, parcels of the furni- 
ture in that house, all of which was levied upon by virtue of the writ 
in the constable's hands against Mrs. Beach on January 20, 1904, and, 
as appears by endorsements thereon, were advertised to be sold January 
27th. The sale was first adjourned to February 3d, and again till Feb- 
ruary 4th, at which date the parcels in question were sold by the con- 
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stable to one of the plaintiff's attorneys who was present and acting in 
her behalf. They brought a little more than the amount of the writ 
and costs. The excess was turned over to Mrs. Beach whose signa- 
ture to the receipt was attested by the attorney. 

Part of the costs was incurred in making an appraisement of all the 
goods. This was made necessary b\' a notice to the constable, in writ- 
ing signed and served on behalf of Mrs. Beach, by the same attorneys, 
demanding the benefit of the exemption law. This was on January 22. 
The appraisement was made January 30th, and amounted to $388. This 
was followed February 2d by another written notice to the officer from 
Mrs. Beach, by the hand of-tlie attorne} s, that she elected to take the 
piano at the appraised value on account of her exemption, and as to the 
balance of her selection she would make it known on the day of sale. 
Just what was done about the balance was not specifically shown, but 
the appraisement list showed upwards of thirty parcels besides the 
piano, and the case was tried, upon the assumption by all parties that 
the defendant was allowed the balance of her exemption before the 
sale proceeded. 

At some time subsequent to Mrs, Beach's demand her attorneys, 
acting for her daughter, the plaintiff here, prepared and served upon 
the constable another notice, the date of which does not appear. This 
paper notified the officer that the piano and all the other property levied 
upon belonged to Miss Evans, and that he would sell them at his peril. 

Thus it will be Seen that by the same attorneys conflicting claims of 
title were set up, the plaintiff's claim being asserted after her mother 
had put the officer in position where he must appraise or be deemed a 
trespasser. It further appeared that actual notice of this necessity was - 
brought home to the plaintiflF by the constable who told her, that "the 
notice her mother had served upon me would necessitate the holding of 
an appraisement." To which she replied, "I don't know anything about 
the case, I have left it with my lawyers." This conversation was ad- 
mitted by the plaintiff, coupled with a somewhat equivocal disclaimer 
of knowledge as to her mother's assertion of title. She was asked : Q. . 
"Were you aware at any time in connection with the levy, advertise- 
ment or sale, that your mother claimed title to these goods?" A. "I 
only know that Mr. Bartlett told me about the appraisement, that is all 
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i know, and I told him I knew nothing about it, that I left everything 
to my attorney." Q. "Were you aware that Mrs. Beach had made 
claim to the constable that she owned the goods or demanded an ap- 
praisement, did you know of that?" A. **I was not there and I did not 
know." Q. "You did not know of it at the time?" A. "No, sir." 

With some hesitation we submitted the question to the jury upon this 
state of the facts to say, in case they found title to be in the plaintiff, 
whether she knew what was going on respecting the mother's claim, 
and was party to a design to secure in that way some part of the goods 
away from the reach of the mother's creditors, holding her own claim 
in reserve for such part of the furniture as could not be covered by the 
mother's exemption, with the instruction that if it was so found the 
plaintiff would be estopped from asserting her title in this case, because 
such conduct tended to betray the officer into the commission of a tres- 
pass. 

Upon review of the case the doubt then entertained is dispelled, 
and it seems to us that regardless of actual knowledge of and affirmative 
participation in the pressing of this inconsistent claim, of which the 
mother reaped the full benefit, putting her creditor to the cost of the 
appraisement and, no doubt, of one or both of the adjournments, she 
would be bound by the acts and knowledge of her attorneys whom she 
had avowedly authorized to act for her. It isn't a case of attorneys 
exceeding their authority, for they had general authority. She must be 
presumed to know all about the mother's claim, what was being done 
about it, and its relatidn to her own, for it was the bounden duty of her 
attorneys to advise her. The presumption is that they did their duty 
in this respect. Any other presumption would either do them ah injus- 
tice or reflect upon their professional integrity. It would be against the 
policy of the law to extend immunity to her for the consequences of 
her agents' acts done in her behalf and by her authority, where she 
would be liable for such acts if done in person. There is no doubt. in 
our view of the case, that if in person the plaintiflF had first asserted a 
claim on behalf of her mother for the benefit of the exemption and 
pressed it to the same result accomplished here, she would have to be 
held estopped from afterwards setting up title to the same i^oods in an 
action of trespass against the officer for selling the residue over and 
above the amount set apart for the mother. To hold tliat the officer 
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takes a different risk where she acts by attorney is to set up a distinc- 
tion that has nothing to commend it, and is at variance with the funda- 
mental principles of the law of agency. 

We think there was sufficient to go to the jury on the question of 
estoppel, and that there was no error of which the plaintiff can com- 
plain. 

The rule for new trial is discharged. 



In the Court of Common Pleas of Lackauxinna County, No, 659, March 

Term, 1904. 

RULE TO TAKE OFF NONSUIT. 

The Diamicnd Glass Company vs, John H. Ladwig. 

Defendant entered into a contract in writing for two show cases which 
plaintiff agreed to set lip in defendant's store. While the cases were 
in the store, awaiting plaintiff to set them up, a fire destroyed the 
store and cases. 

On the trial plaintiff maintained that he was prevented from completing the 
contract by the defendant, who, without warrant, took the goods from 
the depot to his store. Also that the defendant by so doing assumed 
the risk incident to ,such removal. 

Held: That the answer to such allegation is, that the suit is not in trespass 
or in case for breach of duty of a bailee. It is on a special contract 
and the plaintiff musjt show performance of all its terms, waiver, or 
such unauthorized conduct of the defendant as to prevent perform- 
ance. 

Messrs. Welles & Torrey, for plaintiff. 

Messrs. Watson, Diehl & Kemmerer, for defendant. 

Opinion by Newcomb, A. L. J., March 6, 1905. 

The plaintiff declared for the stipulated price of an entire contract 
for two show cases, alleged to have been made for and delivered to the 
defendant in accordance with the terms of an order in writing, which 
formed the contract of the parties. One of the terms was that the 
cases should be set up by the plaintiff in certain places at the defend- 
ant's store. The term of credit was to date from 'the time when the 
goods were so set up. The proof was that when completed at the 



LACKAWANNA JURIST. 6i 

factory the goods were shipped to this city in the defendant's name. It 
was undisputed that the goods were never unpacked nor set up, but 
were in the defendant's store on the night of November 3d, 1903, in 
packages just as they were shipped ; that a fire broke out, and the store 
and contents destroyed, including these packages. It was further un- 
disputed that between October 31st and the. date of the fire, the goods 
had arrived at the railroad depot and were transferred by the defendant 
to his store, where they were awaiting the arrival of plaintiff's repre- 
sentative who was to set them up. 

Thus it will be seen that the plaintiff's contract was not completed. 
But we were asked to submit the case to the jury upon the theory that 
performance was prevented by the unwarranted act of the defendant 
in taking the goods from the depot to the store. This theory rested on 
the fact that a few days before the arrival of the goods, a servant of 
the plaintiff working here on another job, in a conversation with the 
defendant told him, in substance, that he need not concern himself with 
the hauling as he would attend to that himself when the shipment ar- 
rived. In the meantime, on October 31st, this man left town for a few 
days. When he went away the goods were not here. The fire occurred 
the same night that he returned. The argument is that the defendant 
volunteered to remove the goods and so took them to his store at his 
own risk. But the answer to that is, that the suit is not in trespass or 
in case for breach of the duty of a bailee. It is upon the special con- 
tract, and under the declaration the plaintiff must show either per- 
formance of all its terms, waiver, or such unauthorized conduct of the 
defendant as to prevent performance. This brings us to the turning 
point of the case. 

The only way the goods were traced to the defendant's store was 
by the averments in his affidavit of defense, which was for that pur- 
pose put in evidence by the plaintiff. This it is true averred the re- 
moval of the goods to the store, but was coupled with the further alle- 
gation that they were hauled at the request of the agent who took the 
order. These averments were so connected that one could not well be 
put in without the other, and indeed no attempt was made to put in the 
one without the other. Equal credit was given at least prima facie to 
both allegations and thus negatived the inference of an unwarranted 
act. While we do not pretend to say that the plaintiff was bound by 
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the averment that the defendant acted at the instance of the agent and 
could not controvert it, it certainly was not controverted by what tran- 
spired at a casual conversation between the defendant and a man in the 
plaintiff's employ who under the evidence was a mere servant. 

But it is contended the alleged request of plaintiff's agent touching 
the transfer of the shipment, having been made at the time the order 
was executed, could not be given in evidence, as it amounted to an at- 
tempt to vary the terms of that paper. We are unable to discover 
wherein it has or tends to have that effect. But granting that it has, it 
was put in evidence by the plaintiff company and cannot be subjected 
to that criticism at its hands. 

We see no error in the order directing judgment of non-suit, and 
the rule to take it off is discharged. 



In the Court of Common Picas of LackaziHinna County., No. 780, 

November Term, 1904. 

RULE TO STRIKE OFF APPEAL FROM A JUDGMENT OF 

AN ALDERMAN. 

I. Mittleman vs. Edmund W. Thayer. 

The jurisdiction of an alderman is statutory and he has no authority what- 
ever to re-open a case for the purpose of allowing: a defendant an op- 
portunity for an amicable settlement, nor has he any authority to 
e;iter a new judgment at a later day. 

Mr. A. A. Chase, for plaintiff. 

Mr. F. E. Donnelly, for defendant. 

Opinion by Kelly, A. L. J., March 6, 1905. 

The 'record in this case shows tliat the defendant was duly served 
and appeared before the alderman at the time of the hearing, and that 
judgment was given in favor of the plaintiff for the sum of $18.00 on 
the 17th of Septen^ber, 1904. On September 29th, 1904, the alderman 
reopened the case ''for the purpose of allowing the defendant an oppor- 
tunity for amicable settlement," and on October 20th, 1904, "sufficient 
time having ti*anspired since the above case being opened and no satis- 
factory settlement being made," the alderman gave another judgment 
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in favor of the plaintiff and against the defendant in the sum of $15.00. 
On November 8, 1904, the defendant appealed and he filed his tran- 
script of appeal on the 14th of November, to the number and term 
above €et out. 

All of the proceedings subsequent to the entering of judgment on 
September 17, 1904, were irregular and without any warrant of law. 
The jurisdiction of the alderman was statutory and he had no authority 
whatever to reopen the case for the purpose of allowing the defendant 
an opportunity for amicable settlement, nor did he have any authority 
to enter a new judgment at a later date. The proceedings were all 
regular up to the time of the entering of the original judgment, to wit : 
the^ 17th of September, 1904. From that time on the alderman had no 
jurisdiction as far as the merits of the case were concerned. Therefore 
the appeal in order to be valid should have been taken within twenty 
days from that date and filed as required by law. No appeal was 
taken until November 8th, long after the twenty days had expired. 
This was clearly too late and the appeal should therefore be stricken off. 

If this were a case where the defendant had been misled by the 
action of the alderman in opening the judgment, even irregularly, we 
might be inclined to grant some relief, but no depositions were taken 
and there is no allegation of anything of that kind in the case. Rule 
absolute. 



Where a death following a fatal blow struck in one county occurs 
in another, the commencement of a prosecution in either is held, in 
Coleman vs. State (Miss.) 64 L. R. A. 807, to bar a subsequent one in 
the other, under a statute providing that the jurisdiction shall be in the 
courts of the county ** where the prosecution shall be first begun/' al- 
though a nolle prosequi is entered before the termination of the trial. 



Prohibiting the use of a room in a tenement or dwelling house for 
the manufacture of men's clothing, except by the immediate members 
of the family living there, and then only under permit from a public 
official, is held, in State vs. Hyman (Md.) 64 L. R. A. 637, to be within 
the police power. 
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In the Orphans' Court of Cumberland County, 

SUR PETITION OF CREDITORS. ^ 

Sfouffet^s Estate. 

The orphans' court will not open the Confirmation of an account merely be- 
cause the accountant did not in the account charge himself with cer- 
tain assets of the estate. The i/emedy in such a case is a citation to 
compel the accountant to file a supplemental account. 

Mr. G. Wilson Swartz for petitioners. 

Mr. J. Webster Henderson, contra. 

Opinion by Biddle, P. J., July i6, 1904. 

The account involved in this proceeding, which is designated in 
its caption as a "first and final" one, was duly confirmed on Dec. 8, 1903, 
and on the same day was referred to an auditor for the purposes of 
distribution, who has taken considerable testimony in pursuance of his 
appointment. After careful consideration of the law and rules of 
practice appertaining to the present controversy, we do not think that 
said account should now be opened and the petitioners permitted to file 
an exception thereto, etc., as prayed for. If the administrator has 
failed to charge himself with any assets of the estate, as is alleged, the 
remed}i of the petitioners lies in asking for a citation to compel him to 
file a supplemental account, which was the course pursued in ShaflFer's 
Ap., 46 Pa., 131, a case in its essential features like the one in hand. As 
is said in Young's Est., 3 Dist. Rep. 282, a decree of confirmation is 
only conclusive of what is in the account, not of what is not, and an 
executor's or administrator's account which omits part of the estate is, 
in every sense, a partial one merely, without regard to what it appears 
or professes to be. 

And now, July 16, 1904, in accordance with the above opinion, 
the rule granted pn Jan. 25, 1904, is discharged. 



Employment for a year is held, in Sullivan vs. Detroit Y. & A. A. 
R. Co. (Mich.) 64 L. R. A. 673, to be a fulfillment of a contract to give 
an attorney permanent employment in consideration of services render- 
ed in the forrrtation of a corporation, since the contract is indefinite and 
terminable at the will of either party. 
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In the Court of Common Pleas of Lackawanm County, No. 358, Octo- 
ber Term, 1889, 
EJECTMENT, 
RULE TO SHOW .CAUSE WHY WRIT OF HAS. FA, POS. 
SHALL NOT BE SET ASIDE. 

Joseph Fellows ct al. vs. F. E. Loomis et al. 

A sheriff has no right to eject a party on a writ of hab. fa. who does not 
hold under the defendants and is no party to the Judgment, and 
therefore not legally affected by it. It is true that a judgme'nt in 
ejectment will bind not only the defendants, but also all holding under 
them, but it will not bind those who hold by a paramount title. 

It is the duty of the sheriff under writ of hab. fa. pos. to remove the de- 
fendant or anyone claiming under him. But if any other person — one 
not claiming under the defendant, but by and under a different title — be 
in possession, the officer cannot remove him from the premises under 
such writ. No tenant who was in possession of the premises anterior 
to the commencement of the action can be dispossessed upon a judg- 
ment and writ of possession to which he is not a party. If a tenant 
whose possession is distinct from his for which the action was 
brought, be turned out, he may have a writ of restitution. 

Mr. C. Smith, for plaintiffs. 

Messrs, Hannah, Price and Browning, for defendants. 

Opinion by Kelly, A. L. J., March 27, 1905. 

This case has a long history, having been pending in this Court 
for upwards of fifteen years, and having been before the Supreme 
Court four different times, as will appear by examination of the reports, 
viz: 15 Pa., 74; 170 Pa., 415 ; 204 Pa., 225 ; and 204 Pa., 227. A com- 
prehensive understanding of the facts may be gathered from a perusal 
of these reports. 

The lands described in the writ for which the plaintiffs have ob- 
tained a final judgment were originally owned by Joseph Fellows, sub- 
ject to a mortgage which was foreclosed in 1886, and at a sheriff's sale 
the land was sold to F. E. Loomis, who conveyed an undivided one- 
half interest in it to J, H. Fellows, the other defendant. While the rec- 
ord title was in Fellows and Loomis, and before this ejectment was 
brought, the tract was plotted itito building lots, and' several of them 
were sold by contract to the petitioners here, who paid part of the pur- 
chase money and went into possession and who are now in possession 
under an equitable title which they procured by virtue of their several 
contracts. The plaintiffs have how a final judgment in ejectment 
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against the defendants for the whole tract, including the lots sold to 
petitioners. They also obtained judgment for the amount of purchase 
money collected by the defendants from the sale of the lots, it being 
determined that the defendants were trustees for the plaintiffs, and that 
they were therefore required to account to them. Notwithstanding all 
this it is now sought to eject the petitioners from their respective lots 
by virtue of a writ of hab. fa. issued against the defendants. 

Under these circumstances this cannot be done. The petitioners 
were not parties to this action and their rights were in no way affected 
by the judgment. A sheriff has no right b eject a party on a writ of 
hab. fa. who does not hold under the defendants and is no party to the 
judgment, and therefore not legally affected by it: Johnston vs. Fuller- 
ton, 44 Pa., 466; Hessel vs. Fritz, 124 Pa., 229; Kreps vs. Mitchell, 
156 Pa., 320. It is true that a judgment in ejectment will bind not only 
the defendants but also all holding under them, but it will not bind those 
who hold by a paramount title. Here, while the petitioners undoubt- 
edly hold under titles derived from the defendants, yet/ they do not hold 
under them. They derived their titles from the defendants while the 
record title was in them, without notice of the trust which was subse- 
quently established. Under these circumstances the vendee's title rises 
higher than the vendor's, because the law always protects innocent pur- 
chasers without notice. While the petitioners are privies in the ordin- 
ary sense they are not in a strict legal sense. Privity is mutuality or 
successive relationship to the same right of property: Giltinan vs. 
Strong, 64 Pa., 242. This definition does not include the petitioners 
whose rights are higher than the defendants'. In King vs. Wimley, 26 
L. I., ^54, an injunction was awarded to restrain the execution of a hab. 
fa. against the purchaser of land subject to a mortgage, who was not 
made party to an action of ejectment brought by the assignee of the 
mortgagee against the mortgagor, who accepted service of the writ 
and confessed judgment. And in Raw vs. Stevenson, 24 Pitts. L. J., 
145, an injunction was granted to restrain the service of a hab. fa. 
against one in possession of the premises by title paramount to the de- 
fendant in the writ, and not holding under him. In that case will be 
found a full and clear discussion pf the duties of a sheriff in the service 
of such a writ. Said Trunkey, P. J., in that case, '"It is the duty of the 
sheriff under a writ of hab. fa. pos. to remove the defendant or anyone 
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claiming under him. But if any other person — one not claiming under 
the defendant, but by and under a different title — ^be in possession, the 
officer cannot remove him from the premises under such writ. No 
tenant who was in possession of the premises anterior to the commence- 
ment of the action can be dispossessed upon a judgment and writ of 
possession to which he is not a party. If a tenant whose possession is 
distinct from that for which the action was brought, be turned out he 
may have a writ of restitution. Herman on Executions, 532-3 ; Clark , 
vs. Parkinson, 10 Allen (Mass.), 133. In this case. Hoar, J., after al- 
luding to the general expressions of text books and digests, as to the 
removal of all persons, says : **But these expressions must be construed 
secundum subjectam materiam, and as referring to the tenant or per- 
sons in privity with the tenant, or mere strangers or intruders. No 
case has been cited in which it was decided that one in possession before 
the commencement of the suit could be lawfully dispossessed upon an 
execution issuing upon a judgment in a suit between third persons.' " 
So the sheriff has no right to eject these petitioners by virtue of his 
writ against Fellows and Loomis only. 

Plaintiffs say they only want to collect the bajgnce of the purchase 
money from the lot owners and that upon payment to them of such un- 
paid purchase money they are willing to stay the writ and give deeds 
to the respective parties ; to which in reply the petitioners say that the 
plaintiffs cannot convey a good title, by reason of the outstanding 
dower interest of Mrs. Joseph Fellows and by reason of an action of 
ejectment now pending against the plaintiffs. We do not think we are 
here called upon to discuss this phase of the case, but we suggest that 
the'proper way of determining the respective rights of the parties is by 
actions of ejectment against the petitioners, in which actions the rights 
of all parties can be ascertained and protected. 



Accidental death of an assured, resulting from taking poison to 
frighten his wife into giving him money, is held, in Courtemanche vs. 
Supreme Court I. O. Q. F. (Mich.) 64 L. R. A. 668, not to be within 
the provision of the policy that it does not include assurance against 
self-destruction or suicide. 
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In the Court of Common Pleas of Lackawanna County, No. p?^, Sep- 
tember Term, ipoj. 
MOTION FOR RULE FOR NEW TRIAL. 
Daisy Lingle vs, Scranton Railway Company. 

Where the evidence Is uncontradicted that the plaintiff was forty-six yeans 
of age at the time of the accident, was active in the employment of two 
different firms, was earning between $20.00 and $25.00 per week, and had 
been wholly prevented from earning anything since the time of the 
accident, a verdict of $1,775.00 repel any idea of compensation for per- 
manent disability. 

The damages so awarded would be only fair compensation for loss of earn- 
ings from the date of the accident in the summer of 1903 down to the 
time of trial in March, 1905. The damages awarded would be at a less . 
rate than $20.00 per week, without saying anything about the doctor's 
bill or pain and suffering. 

Mr. S. B. Price, for plaintiff, 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Newcomb, A. L. J., April 3, 1905. 

Upon the question of defendant's liability, the issue between the 
parties was very sharply drawn both upon the pleadings and the proof. 
Indeed we do not see how it could have been more so, in a case against 
a carrier arising out of an accident to a passenger on a street car. If 
the accident happened as the plaintiff claimed and testified, the defend- 
ant was li^ible ; if as its witnesses testified, the defendant was not liable. 
The jury was so instructed, with the usual instructions as to the burden 
of proof being on the plaintiff. More than this was not asked. So that 
the verdict clearly means that this issue was found upon sufficient evi- 
dence for the plaintiff. There is no ground to disturb it unless there 
was error in some other particular. 

Numerous reasons have been filed in support of this motion, but 
after careful examination of them we fail to discover any sufficient 
reason for a retrial of the case. The only one that might seem at first 
blush to have force is the 4th, which assigns for error the affirmance 
of plaintiff's last request. This, in effect, called for the instruction that 
if plaintiff's injuries were found to be permanent, the jury in computing 
the time for which she was entitled to be compensated for loss of earn- 
ings, could take into expectation her probable life expectancy. It is 
true that we affirmed that with hesitation after some discussion with 
counsel, because we entertained "some doubt whether there was any 
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evidence that the disability complained of was permanent in character. 
The testimony of Dr. BerlinghofF, plaintiff's attending physician, was 
that in his opinion it "was permanent or almost permanent." There 
was -evidence from the other physicians on her part that it might be 
permanent. They couldn't say. All of the evidence on the subject 
would be consistent with the conclusion that it was of indefinite and 
uncertain d4:tFation. The uncontradicted evidence of the plaintiff was 
that she was 46 years of age at the time of the accident, was active in 
the eitiployment of two different firms, was earning between $20X)0 
and $25.00 per week, and had been wholly prevented from earning 
anything since that time. The jury was told distinctly that, if entitled 
to recover, and she had satisfied them that her alleged ailments and 
disability existed, and that they were the result of the accident, she 
was entitled in addition to her doctor bill compensation for such loss 
of earnings as she had proven, as well as an allowance for pain: and 
suffering, privation and discomfort for such length of time as under 
the evidence' her disability and ailments had endured and were likely to 
endure. The damages awarded were $1775.00. 

While we are not prepared to say there was no evidfehce to go to 
the jury as to the permanence of her disability, the figures awarded 
manifestly repel any idea of compensation for permanent disability.' 
They would be only fair compensation, under the evidence, for loss of 
Earnings from the date of the- accident down to the time of trial. It 
would be at a less rate than $20.00 per week, without saying anything 
^bout the doctor's bill or pain and suffering., Hence it can be said with 
confidence that if the instruction complained of was unwarranted by 
any view of the evidence, which we do not concede, the verdict shows 
that it did the defendant no harm, and consequently we ought not to 
disturb it on that account. 

The third reason is erroneous in its assumption of what occurred 
at the trial. The Court's attention was not called to any breach of the 
privileges of counsel in respect to his reference to the testimony of the 
witness named, nor did we observe anything of the kind. Furthermore, 
while the learned counsel for the defendant was interrupted by the 
Court in his reading the plaintiff's statement, he was not prevented 
from so doing, but merely asked if the Supreme Court liad not held it 
to be reversible error to read to the jury from pleadings that had not 
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been offered in evidence. When he asked if he was not permitted to 
read the paper, counsel was assured that we did not intend to prevent 
it, as we were nr* prepared to say our impression as to such ruling was 
correct, but, if si^, he would 'have to take the risk of error. What was 
to be gained by reading the statement or lost by not reading it, we are 
at a loss to discover. It conformed strictly to the requirements of the 
statute. It was concise and to the point, and stated plainly without 
ambiguity the very cause which had been tried. From first to last no 
variance, obscurity or 'equivocation as to the point at. issue was sug- 
gested by the plaintiff's evidence to make it pertinent to read the declar- 
ation. There was no misunderstanding by the jury, or any one else 
connected with the trial, ^s to what the plaintiff claimed iand what she 
had to prove. As drawn, one of the requests of her counsel suggested 
a theory which in our judgment was not quite consistent with the 
sharply defined issue which had been tried. After some discussion the » 
request was withdrawn. We venture to think that it was this incident 
that suggested the reading of the declaration. If occasioned in that 
way, the occasion had disappeared. 

The sixth reason complains of error in that we struck out of the 
testimony an expression of opinion by one of the defendant's witnesses, 
that the accident was palpably the result of plaintiff's negligence. 
Though not objected to at the time, it was stricken out because we 
deemed it the province of the jury tg determine how the accident hap- 
pened, without the risk of being influenced by the opinion of any wit- 
ness as to which party was at fault, and we think the point is not 
debatable. 

The eighth reason may be answered in practically the same way 
as we have answered the third. The others, excepting the 12th, call 
for no special notice. 

The alleged after-discovered evidence, which is the subject matter 
of the 1 2th reason, is merely cumulative to that of the other witnesses 
for defendant touching the manner of the accident. It is not of such 
character as enables us to say it would be likely to produce a different 
result. It adds nothing new in detail. Therefore we would not feel 
warranted in setting aside the verdict to let it in. 

In conclusion, the question was simply on the question of how the 
accident occurred: The car had stopped for the plaintiff to get offi or 
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it had not. She averred that it had. There was evidence, though con- 
tradicted, to sustain the averment, if the jury believed it. It was 
further averred, and upon sufficient evidence, found that without fault 
on her part she was thrown to the ground, by the starting of .the car 
while she was in the act of alighting. 

On the extent of her injuries there was evidence to warrant the 
jury in finding, that as a result of the acddent* she had been disabled 
from pursuing her former occupation ever since, coupled with some 
pain, deprivation of personal comfort, etc., and that these conditions 
were likely to continue for an uncertain and indefinite length ol time. 
If this branch of the issue was found in her favor, as we must now as- 
sume it to have been, the damages awarded were, under her evidence, 
within the limits of moderation, even though the jury felt unwarranted 
in assessing damages beyond the time of trial. As we look at it,, the 
case was fully tried and iaiAy aulMnitted. Consequently that should be 
tfie end of it, and the motion for a rule for a new trial is denied. 



In the Orphans' Court of Philadelphia County, No. 29, January Term, 

1898. 

DEMURRER TO PETITION BY LIFE-TENANT AND ONE OF 

SEVERAL REMAINDERMEN FOR AN INQUEST TO 

MAKE PARTITION OF DECEDENTS REAL ESTATE. 

Kerner's Estate. 

The purpose of the proceeding in partition is to divide, and the action in par- 
tition is a possessory action. 

The only legitimate prayer in a petition for partition is for division and set- 
ting apart; a sale is only an accidental incident to the proceeding and 
cannot be made the subject of a suit in partition. 

A life tenant in full possession of the entire estate cannot proceed in partition, 
the act of April 11, 1885, gave tke right of partition only when th£ es- 
tate was partly held for life with remainder over'. 

The acts of June 3, 1840, and April 5, 1842, do not abridge the effect, in this 
respect, of the act of April 11, 1835. 

Mr. F. S. .Christian, for petitioner. 

Messrs. Dwyer & Felt for demurrer. 

Opinion by Ashman, J., Nov. 7, 1903. 

The purpose of the proceeding in partition is to divide, and the 
action in partition is a possessory action : Ross vs. Pleasants, 19 Pa. 157. 
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But how can a division be made or possession be demanded where, 
as here, the widow is entitled for life to the entire estate and is in pos^ 
session thereof? It is true that the petition sets up the unproductive- 
ness of the property, an allegation which leads to the inference that a 
sale will be beneficial ; and it is also true that proceedings in partition 
often result in a sale. But the sale is only an incident, and an accidental- 
incident of 'the proceeding; and it is not and cannot become the subject 
of a petition, tl^ only legitimate prayer of which is to divide and set 
apart. Adequate relief may be had through other methods. The act of 
April II, 1835, P. L. 199, gave partition to "parties interested in real 
estate, ... notwithstanding there may be a life-estate in part or 
parts of the property, with remainders over in fee." It was contended 
in Seiders vs. Giles, 141 Pa. 93, that under the sweeping phrase "parties 
interested," any person having an interest in the real estate, even if that 
interest was exclusive, could compel partition among remaindermen. 
But the proposition was distinctly denied, and it was ruled that a life- 
tenant in exclusive possession of the entire property was not entitled to 
the v/rit. The petitioner in that case was the tenant by the courtesy, but 
he held neither more nor less than the widow holds under the will of 
this testator, and the reasoning as to him is conclusive as against her. 
Her case is not fortified by the joinder of one of the remaindermen; the 
act extends his right to partition "where there are" life estates in part or 
parts of the property, and therefore excludes him where the life estate 
is in the entire property. No change in this respect has been wrought 
by any succeeding act of assembly, the act of April 5, 1842, Sec. 9, P. L. 
230, which declares that proceedings in partition may be instituted by 
persons having legal or equitable life estates in any real estate, beirig 
intended only to repeal the limitation under the Act of June 3, 1840, P. 
h. 593, to holders of fee simple interests, and referring to a new class 
of life-tenants. This point was expressly decided in Seiders vs. Giles, 
141 Pa. 93, and that case rules the present in every particular. The 
demurrer is sustained. 



The vote buyer is held in Clinton County Comrs. vs. Davis (Ind.) 
64 L. R. A. 786, to have no right to claim the reward offered by a 
statute providing that one who furnishes information resulting in the 
c6nvictfon of a person for selling his yote shall be entitled to a reward. 
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In the Orphans' Court of Lackawanna County, No. 2JJ, 1903, 

EXCEPTIONS TO DISTRIBUTION OF OWELTY FUND AND 

ADIUDICATION, 

In Re: Estate- of George W. Corey, Deceased, 

While from the authorities it is. not possible to determine how. long a lien 
created by a fi. fa. and levy on after acquired real estate will exist, yet 
it is well settled that it will continue* for such time "as may be reason- 
ably necessary to complete the sale of the property in pursuance of the . 
necessary writs of vend, ex." 

A up to the death of his father, on or about April 21st, 1903, had no real 
estate, when he became entitled to a certain interest in a piece of 
land, of which his father had died seized. 

B on September 21, 1903, issued a fi. fa. under which the sheriff levied upon 
A's interest in the land on September 23, 1903; the writ was stayed 
by court;. October 12, 1903," rule grranted to open the judgment; Jan- 
uary 4, 1904, rule discharg'ed; there was no inquisition and condemna- 
tion and nothing further indicating due diligence towards perfecting 
the lien of the levy. 

B obtained judgment on October 12, 1903, on a sci. fa. issued September 19, 
1903. 

C obtained a judgment against A on October 7, 1903. 

HELD — That C acquired a lien, which could not be defeated or disturbed, 
by virtue of the fi. fa. and levy made September 23, 1903. 

Hon. H. A. Knapp, for exceptions. 

Mr. H. W. Mumford, contra. 

Opinion by Sando, P. J., March 20, 1905. 

The error complained of in the distribution was in awarding the 
sum of five hundred and fifty-eight dollars to the judgment of H.*W.. 
Mumford ; that this amount should have been awarded to R. B. Rich- 
ards, on account of his judgment.. 

The decedent, George W. Corey, diecj April 21, 1903, intestate, 
leaving to survive a , widow, who died on or about June' 18, 1903, and 
three children, to wit : Daniel A. Corey, Clara E. Van Fleet and Minnie 
L. Cole,' and owning real estate, to wit : a tract of land situate in Lacka- 
wanna County. 

No partition of the land was made. On inquest held in partition 
proceedings, a return was made that the land could not be parted and 
divided without prejudice to, or spoiling the whole thereof. Th^ 
further proceedings show that the land was awarded to Clara E. Van 
Fleet and Minnie L. Cole ; that a recognizance for owelty was entered 
into by them, and they were permitted to pay the amount of the fund 
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secured to Daniel A. Corey by the recognizance ,into Court for distri- 
bution according- to law to the liens upon the fund. 

R. B. Richards,, had a judgment, obtained January lo, 1899, to' 
No. 40 January Term, 1899, on a sci. fa. sur judgment No. 453 No- 
vember Term, 1893, against Daniel A. Corey. Richards issued Sep- 
tember, 1903, a sci. fa. on the judgment to No. 1364 September Term, 
I903> and obtained judgment thereon, October 10, 1903. 

Richards, issued on his judgment to No. 40 January Term, 1899, 
on September 21, 1903, a fi. fa. to November' Term, 1903, against 
Daniel A. Corey, by virtue of which the Sheriff, levied upon his inter- 
est in the land which his father, George W. Corey, had died, seized ; on 
which the Sheriff made return, as follows, to wit : "I do hereby certi- 
fy and return that on the 23d day of September, 1903, I levied on the 
within described property, description is hereto attached and October 
12, 1903, writ stayed by Court." 

Endorsed on the writ is another return, as follows, to wit : ''Writ 
stayed by Court." The levy which is attached to the writ is as follows, 
to wit: "Property of Daniel A. Corey, situate in the Township of 
North Abington, County of Lackawanna and State of Pennsylvania, 
bounded and described as follows :" and then follows a description of 
the property. 

Attached to the writ is the notice of inquisition, and also a certi- 
ficate containing inter alia "Oct. 12, 1903, rule granted to show cause 
why the judgment in above case shall not be opened and defendant let 
into a defense. All proceedings stayed meantime. Rtble to Argt Court. 
By the Court." 

On January 4, 1904, the rule to open the judgment was discharged, 
and the same day exceptions filed to order of Court discharging rule 
and bill sealed. There was no appeal taken to the Supreme Court. 

The land from ^which the fund distributed was made, being after 
acquired, it is claimed that this judgment is the second lien on the fund 
by virtue of a writ of fieri facias and levy on the land. 

The interest of Daniel A. Corey in the real estate of the decedent 
being of an after acquired character was not bound until the fi. fa. was 
issued and levy made for that purpose whereby an independent lien 
was created. 

There is no evidence of a condemnation. True, the order of court 
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stayed the proceedings, but the fi. fa. was issued September 21, 1903, 
The rule to open judgment was discharged January 4, 1904. 

After the levy on the fi. fa. and the writ stayed, there is no evidence 
of a certified copy of the writ delivered to the SheriflF and under it any 
inquisition held, and the property condemned, and nothing indicating 
due diligence towards perfecting the lien of the levy. The levy was 
made as a step necessary to secure a lien, but the creditor has shown 
no further steps to perfect it. 

The return of a fi. fa., "levied'' but without inquisition, does not de- 
termine its lien. An inquisition can be subsequently held without 
further process. If, after levy on a fi. fa. the writ is returned **stayed," 
a certified copy of the writ may be delivered to the Sheriff, and under 
it, he may hold an inquisition and the property may be condemned. 

The principle is laid down in all the cases that the function of an 
execution is to make the money, and that it shall not be used for the 
purpose of securing a lien, or for any other purpose than that of m-^lving 
the money by sale under the execution of the property levied upon. Any 
conduct of the plaintiff in the execution evincing intention not to have 
sale under the execution works as abandonment of the levy. 

The levy of an execution creates forthwith a specific lien on laiiu. 
This is a principle of the common law, and has been so held always in 
our courts : Packer's Appeal 6 Pa., 277. 

While from the authorities it is not possible to determine how lon^ 
a lien created by a fi. fa. and levy on after-acquired real estate, will 
exist, yet it is well settled that it will continue such time "as may be 
reasonably necessary to complete the sale of the property in pursuance 
of the necessary writs of vend, ex." : Trickett on Liens, Vol. i. Sec. 318. 

It is clear that Richards abandoned whatever lien he may have 
had by reason of the fi. fa. and levy dated September 23, 1903. 

H. W. Mumford entered a judgment against Daniel A. Corey, on 
October 7, 1903, to No. 206 November Term, 1903. This latter judg- 
ment, it will be seen was entered three days before tbe judgment of 
Richards on the sci. fa. to No. 1364 September Term, 1903, and four- 
teen days after the levy made September 23, 1903, on the fi. fa. 

We, therefore, dismiss the exceptions arid confirm the adjudica- 
tion absolutely. 
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In the Court of Common Pleas of Lackawan^na County, No. 6, March 

Term, 1905. 

PETITION FOR REMOVAL OF CASE TO THE CIRCUIT 
COURT OF THE MIDDLE DISTRICT OF PENNSYLVANIA. 

Commonzvealth of Pemisylvania ex rel. W. R. Leuns, District Attorney, 

VS..M. I. Shea. 

The removal of cases from the State to the United Statea Court is regulated 
exclusively by the judiciary act of 1887-8. To make a case removable 
from a state court to the United States, under the present general 
statute, on the ground that it arises under the constitution, or a law, or 
a treaty of the United States, it must appear .from the plaintiffs fctate- 
ment of his cause of action in his initial pleading — whether called a billi 
complaint or declaration, that it does so arise. 

The right of a defendant to remove a suit for the purpose of asserting a de- 
fence based upon the constitution, or a statute, or a treaty of the 
United States, was taken away by the amendment of 1887-8, restricting 
removals under Sec. 2 to cases of which original jurisdiction is given 
by Sec. 1. 

The case is not removable to a federal court on the ground that matters of a 
federal nature are involved, when no such matter appears in plaintiff's 
orie-inal cause of action, but is first set up by his rule to a defence. 

A defendant cannot by alleging new matter in his answer not contained in 
the bill, 'claiming tha:t his defence depends upon the construction and 
application , of certain clauses or parts of the constitution .of the 
United States, bring his case within the provisions of the present re- 
moval acts and a deficiency in the plaintiff's statement or complaint in 
this respect cannot be supplied by allegation in the petition for i*e- 
moval or subsequent pleadings in the case. 

jMessrs. George S. Horn and Robert J. Murray and John R. 
Jones, for plaintiff. 

Messrs.. J. H. Torrey, Joseph O'Brien for defendant. 

Opinion by Edwards, P. J., April 10, 1905. 

On motion of defendant's counsel we granted a rule to show cause 
why this case should not be removed to the United States court. The 
petition for removal states that the case involves an issue arising under 
the constitution of the United States, it appearing from the bill and 
answer that the right, privilege and immunity claimed by the defendant 
and denied by the commonwealth, will be defeajed by one construction 
of the United States constitution, or sustained by the opposite construc- 
tion. At the argument of the rule defendant filed an aitiended petition 
containing the additional averment that the amount in controversy ex- 
ceeds the sum of two thousand dollars. It is difficult to ascertain the 
basis of the averment as to the amount in controversy. There is noth-* 
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mg in the bill and answer suggesting that any sum of money' is in- 
volved in the case. We state this fact by way of comment only and 
shall proceed to discuss briefly the right of the defendant to have the 
rule made absolute. If the law authorizes the transfer of the case to the 
United States court, our duty is plain ; but it appears very clearly that 
the law is the other way. 

The removal of causes from the State to the United States courts 
is regulated exclusively by the Judiciary Act of 1887-8. Section 2 of 
said Act provides : 

**That any suit of a civil nature at law or in equity arising under 
the constitution or laws of the United States, or treaties made, or which 
shall be made under their authority, of which the Circuit Courts of the 
United States have original jurisdiction, whether now pending or here- 
after brought, may be removed by the defendant or defendants thereto 
from a state court into the Circuit court of the United States for the 
proper district." 

"Any suit of a civil nature, at law or in equity, of which the Cir- 
cuit court of the United States have original jurisdiction under the 
Judiciary Act pf 1887-8, namely, in which there is a controversy be- 
tween citizens of different states or a controversy between citizens of a 
state and foreign states, citizens or subjects, in which the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value of 
$2,000, or in which there is a controversy between citizens of the same 
state claiming lands under grants of different states, can be removed 
into the Circuit court of the United States for the proper district only 
by the defendant or defendants therein:" Foster's Federal Practice, 
Sec. 353. 

A long line of decisions in the United States courts establish the 
following proposition : 

"To make a case removable from a state court to a Circuit court 
of the United States, under the present general statute; on the ground 
that it arises under the constitution, or a law, or a treaty of the United 
States, it must appear from the plaintiff's statement of his cause of 
action in his initial pleading — whether called a bill,, complaint or dec-* 
laration, that it does so arise. 

On this same question Mr. Moon, in his excellent work on Re- 
inoval of Causes, says: 
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"The right of a defendant to remove a suit for the purposes of as- 
serting a defense based upon the constitution, or a statute, or a treaty 
of the United States, was taken away by the amendment of 1887-1888 
restricting removals under section 2 to cases of which original juris- 
diction is given by section i, to which reference has been made. The 
plaintiff's statement of his cause of action in his bill, complaint or dec- 
laration, must disclose, in order to make the suit a removable one under 
this clause of the present statute, that the suit arises under the consti- 
tution, or a law, or a treaty of the United States, so that the suit might 
have been originally begun in the United States Circuit Court. A 
deficiency in the plaintiff's pleading in this respect cannot be supplied 
by any pleading filed by the defendant, or by any statement in his peti- 
tion for^ removal." 

As direct authority on this point we quote from Mr. Justice Peck- 
ham's opinion in Houston vs. Texas Central R. R. Co., 177 U. S., 673: 

**A case is not removable to a Federal Court on the ground that 
matters of a Federal nature are involved, when no such matter appears 
in plaintiff's original cause of action, but is first set up by his reply to 
a defense." 

Another proposition is sustained by the adjudicated cases, and is 
to this effect : 

**The defendant cannot by alleging new matter in his answer not 
contained in the bill, and claiming that his defense depends upon the 
construction and application of certain clauses or parts of the constitu- 
tion of the United States, bring his case within the provisions of the 
present removal acts, and a deficiency in the plaintiff's statement or 
complaint in this respect cannot be supplied by allegations in the peti- 
tion for removal or subsequent pleadings in the case." 

In view of the very numerous decisions of the Federal courts and 
the propositions laid down by the various text-writers, where does the 
defendant stand? It is certain that he must stand on the plaintiff's 
bill alone. If the bill brings the case within the jurisdiction of the 
circuit court of the United States, then on certain conditions the case 
may be removed. The new matter alleged in his answer and in the 
petition for removal does not help the defendant. In a sense he is 
helpless, because he is bound to stay where the plaintiff has placed him. 
This conclusion involves the examination of the plaintiff's bill. A 
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mere reading of the bill shows at once that there is no federal question 
raised. There is not even the suggestion of such a question. Counsel 
for defendant claim that constructively, or inferentially, a federal ques- 
tion is involved when a statute, of our state is to be interpreted and the 
statute is made a part of the plaintiff's bill. This proposition Is unten- 
able.- Mr. Moon on this point says : "A case may be said to arise 
under the "constitution, or a law, or a treaty of the United States, in a 
broad and general sense, whenever its correct decision depends upon 
the construction of either, or when the title or right set up by either 
party may be defeated by one construction of the constitution, or law, 
or treaty, or sustained by the opposite construction. But the present 
judiciary act (1888) uses this language in a much more restricted 
sense. There are many cases in which the constitution, or a law, or a 
treaty must be construed, but which cannot b^ said to arise thereunder, 
in the sense of the present judiciary act. The pleading of the plaintiff 
must present some disputed right depending upon the construction to 
be given to the constitution, or a law, or a treaty of the United States, 
and the plaintiff must claim under such constitution, law, or treaty, to 
confer jurisdiction upon a United States Circuit Court." 

In view of the foregoing authorities the rule in this case is dis- 
charged and the petition of the defendant for the removal of the case 
to the Circuit Court of the United States is refused. 



The repairing of a belt in a factory so as to prevent 200 hands from 
losing a day's work the following day is held in State vs CoUett (Ark.) 
64 L. A. R. 204, to be within an exception to a Sunday law permitting 
works of necessity on that day, where the defect was not discovered un- 
til too late to repair it on Saturday with the appliances at hand, and the 
owner of the mill was not negligent in not having foreseen the accident 
or Jiaving appliances at hand to repair it immediately. 



The right of a railroad company to give one teamster an exclusive 
right to solieit- the privilege- of carrying the baggage of passengers, 
and to exclude others from its grounds, is sustained in Hedding vs. 
Gallagher (N. H.) 64 L. R. A. 811, where the reasonable requirements 
of passengers are thereby fully met. 
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In the Court of Common Pleas of Montgomery County, No. 45, March 

Term, 1904. 

EXCEPTIONS TO SHERIFFS COSTS. 

Trank vs. Gysling. 

A sheriff cannot be both seller and purchaser; and when he acts as his own 
auctioneer, it is against public policy that he should bid on the prop- 
erty either for himself or as the agrent of another. 

Under Sec. 2, act of June 4, 1901, P. L. 364, taxes become a lien on the land 
when they are assessed ; and on a sale on execution during their lien 
are payable out of the proceeds of sale, although no claim therefor has 
been filed in the office of the prothonotary. 

Mr. Samuel H. High, for plaintiff. 

Messrs. Hillegass & Larzelere, for John Larzelere, sheriff. 

Opinion by Weand, J., May 16, 1904- 

The property was sold to the execution-creditors for $4,000, and 
the sheriff claims poundage on the whole amount.. After payment of 
costs and taxes the whole balance of purchase-money goes to the plain- 
tiffs. 

The sheriff acted as his own auctioneer, and placed several bids 
on the property for a person who' was not present but who authorized 
him to bid $4,000. 

Was this act of the sheriff illegal, or so improper as to prevent 
him from claiming poundage ? Had he not placed a bid plaintiffs 
would have obtained the property at their bid of $100. "The rule is 
. that the sheriff or other officer making the sale cannot become the pur- 
chaser of the property sold, either directly or indirectly, at least without 
the knowledge and consent of both the creditor •and the debtor; and 
he is not authorized to bid for the property either for himself or as the 
agent of another:'' 25 Am. and Eng. Ency. of Law (3 Ed.), 754, citing 
Cook vs. Williams, 20 Pa. 342 ; Mills vs. Goodsell, 5 Conn. 475 ; Cole- 
man vs. Maclean, loi Ga. 303 ; Knight vs. Herrin, 48 Me. 533. 

The reason for the rule is well expressed in the argument of coun- 
sel in Mills vs. Goodsell, supra : "A sheriff at a sale by him on an exe- 
cution is entrusted by law with the custody of the property seized on it, 
and is constitjited the trustee or agent both of the debtor and the 
creditor, with specific directions not from them or either of them but 
from the law, as to the manner of the sale and the disposition of the 
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proceeds of it. It is the law which creates the trust. And' discharging 
the duties of it he is so to conduct it as to secure the just rights of the 
creditor and the debtor, both having an interest in the property — ^the 
debtor, to reaHze from it all which a fair competition at a sale by auc- 
tion will produce ; and the creditor, to obtain an application of all which 
a sale so conducted, or so much of it as is necessary to satisfy his de- 
mand, will procure. The object then being to give both the parties in 
the execution the full benefit of a free, unrestrained competition by the 
bidders at a public sale, it is obvious that the law will countenance no 
mode of proceeding which would enable the sheriflf, if he were so dis- 
posed, to deprive either party of this benefit.' The law guards not only 
against the actual commission of fraud by relieving against its intended 
effects when perpetrated, but closes the avenues to its approach by 
removing the temptation to practice it." 

In Lessee of Lazarus vs. Bryson, 3 Binn. 54, the court said : "The 
law has entrusted the sheriff with the important charge of selling the 
property of debtors on execution ; and it will not endure that the same 
person should be both seller and purchaser. Not but that in many cases 
the sale might in fact be fair and honorable; but from a principle of 
the soundest policy, from the temptation to dishonest practices to which 
the officer would be exposed, and from the difficulty of detecting him 
where he acted fraudulently. I consider this principle as settled ; and 
indeed it has not been questioned by the counsel for the defendant." 
The same reasoning can be applied when the sheriff acts as agent for 
another, and the same principle ought to apply. In the case before us 
the sheriff was acting not only as sheriff, charged with the sale, but also 
as auctioneer and as ajgent for another. 

As sheriff his duty was to get' the highest prices ; as agent, to get 
the lowest. His interests were inconsistent and antagonistic. When 
he acted as agent he became personally interested for his principal, 
w;hen his duty" was to the creditor and debtor. A sheriff, especially 
when he acts as his own auctioneer, has opportunities for quickly 
knocking down the property at his own bid, which gives him an ad- 
vantage over others and affords opportunities and temptations to which 
he should not be exposed. 

We consider it against the policy of the law that such practice 
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should be continued or tolerated. This is not to be considered a reflec- 
tion upon the sheriflF, who no doubt acted with good intentions ; but a 
sale held by. a public officer in obedience to the mandates of the law 
should be so conducted as to afford equal opportanHies for competition 
to all, and this can best be done when every incenfive for dishonesty or 
cause for suspicion is removed. A sheriff entrttsted with an execution 
should act only as the officer of the law without any other conflicting 
interests, either for himself or as an agent for others. 

The second exception is to the payment of the taxes which were 
for 1903. The mortgage was also recorded the same year. 

Under Section 2 of the act of June 4, 1901, P. L. 364, these taxes 
were a first lien on the land against which they were assessed ; but it is 
objected that the sheriff had no authority W f«^ them from the pro- 
ceeds of sale, because no claim had been filed in the prothonotary's 
office.^ 

This contention is based upon that part fjf Siection r of the act 
which says, "The words 'tax claim,' as used in this act, mean the claim 
filed to recover taxes;" and on Sec. 32, which reads, "On any such sale 
being made, all tax claims shall be paid out of the proceeds thereof 
first." The sale here spoken of is a sale upon a judgment recovered upon 
a claim, and does not comprehend a sale on an ordinary execution be- 
fore a claim is filed. Section 2 makes all taxes lawfully imposed or as- 
sessed, etc., first liens, and the other sections referring to filing of claims 
are for preservation of liens. Section 10 reads: "Claims for taxes, 
etc., must be filed in the court of common pleas of the county in which 
the property is situated, on or before the last day of the second calendar 
pear after that in which the taxes or rates are first payable." "If a 
claim be not filed within the time aforesaid, or if it be not prosecuted in 
the manner and at the time aforesaid, it shall be wholly lost," thus 
showing that the lien exists for two years. There can be no virtue in 
a claim filed except to preserve it, for taxes under section 2 become 
Eens when lawfully assessed; and to obtain the right of payment from 
the sheriff, the collector is only required to present the proper voucher. 
Every purchaser and execution-creditor is presumed to know that taxes 
are liens, and can bid accordingly. Taxes are for the benefit of .the 
public; delay in their payment causes inconvenience and loss to school 
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directors, supervisors, etc., and the object of the law was to protect 
the public by making them payable out of the proceeds of sale on exe- 
cution. Where there is no execution-creditor and no personal property 
liable to seizure, the claim can be filed, judgment obtained and sale had 
on the "tax claim." 

And now, May 16, 1904, the exception to the sheriff's charge of 
$27.50 poundage is sustained. The exception to the payment of taxes 
is overruled. 



In the Court of Common Pleas of Lackazmnna County, No. 518, May 

Term, 1903. 

RULE FOR JVDGMBNTFOR DEFENDANT NON OBSTANTE, 

ETC 

Margaret Manley vs. The Emanuel Stone Company. 

Plaintiff's husband was fatally injured by an accidental explosion. At the 
time of the accident deceased, with other unskilled laborers, was at 
work breaking up, grettingr out and loading into a cart, rock and stone 
which had been detached from the face of a cliff by blasting some days 
before deceased was employed. There had been no blasting nor holes 
charged for blasting during his services there. 

Some days before the accident two series of holes were charged with dyna- 
mite and blasted simultaneously by the use of an electric battery. 
There were twenty-two holes charged. Eleven were in an upper bench of 
rock and were sixteen feet deep; the balance were in a lower bench in 
front of the first series and were drilled to the same level. Th^ ex- 
plosive 'filled about one-third of each hole, and was connected by wire 
v^ith an exploder, with leader wire, which ran to the battery. They were 
fired by the foreman or his assistant, and were all supposed to have 
been discharged. 

The . accident was caused by an explosion in the bottom of one of the sixteen 
foot holes. The source of the explosion was the presence of dynamite 
there which had missed fire when the two series were fired, and was 
discharged by concussion of some implement in the hands of these 
laborers. The foreman who hired and discharged the men and di- 
rected them- in their work, failed to discover that the hole had missed, 
and remained undischarged, by reason of insufiicient inspection and 
examination after the blast referred to. 

Deceased had no knowledge or means of knowing the history of the blasting 
nor the condition of the hole. He had no reason to. anticipate danger. 

PlaintfC had the burden of tracing the explosion to one of the holes men- 
tioned. She produced witnesses who testified to finding the cliff in the 
location of a hole blackened with burnt powder and hot to the touch, 
immediately aftei* the explosion, and some other less sufficient details. 

HELD: This testimony was enough to carry the question of location of the 
explosive to the Jury. This fact being established, the burden of proof 
was shifted and cast upon the defendant the burden of showing that 
it was not at fault; that the explosive . was not known to be there 



84 LACKAWANNA JURIST. 

and its presence there and the consequent peril to which deceased was 
exposed were not due to the omission of any precaution which the de- 
fendant could have been expected or required to take in the premises. 

Messrs. Joseph O'Brien and J. J. Murphy, for plaintiff. 

Messrs. W. M. Curry and Clarence Balentine, for defendant. 

Opinion by Newcomb, A. L. J., April 17,, 1905. 

There was a verdict for plaintiff subject to a reserved question in 
form as follows : Whether there was any evidence in the case under 
which the plaintiff was entitled to recover. 

The suit was an action by the widow- of Peter Manley for damages 
for the death of her husband, who was killed by accident in the ser- 
vice of the defendant. The issue tried was whether the defendant was 
guilty of negligence in respect to the performance of its duty as master 
to furnish the deceased a reasonably safe place in which to perform 
his services as a laborer in. the defendant's stone quarry. 

Manley was fatally injured by an accidental explosion of dyna- 
mite, or other similar explosive, August 15th, 1902.- This was either 
the second or third day he had been in the defendant's employ. With 
other unskilled laborers he was at work breaking up, getting out and 
loading into a cart rock and stone which had been detached from the 
face of the cliff by blasting some days before he was employed. There 
had been no blasting, nor holes charged for blasting during his service 
there. Just what implement, if any, he was using at the time did not 
appear, but wedges, hammers and bars were being used by some of the 
group of laborers with whom he was working about a detached rock 
the moment of the explosion. Just where it occurred with reference 
to where deceased stood was not definitely shown. The foreman's 
testimony on behalf of defendant that this rock was blown to pieces 
was not disputed, and Mr. Davis, the only witness for plaintiff who was 
asked specifically if this was noticed by him, answered somewhat in- 
definitely in the negative, but yet stated circumstances that were quite 
consistent with the testimony of the foreman in that particular. (Tran- 
script, p. 206.) In outline these are the undisputed facts. 

The further facts and matters of detail which, so far as in dispute, 
were settled by the verdict are as follows: Ten days or two weeks 
before the accident two series of holes were charged with dynamite 
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and blasted simultaneously by the use of an electric battery. All told 
there were twenty-two holes so charged. Eleven were in an upper 
bench of rock and were 16 feet deep; the balance were in a lower 
bench in front of the first series and were drilled to the same lev^l. The. 
explosive filled about one-third. of each hole, and was connected by 
wire and' an exploder with leader wires which ran to the battery. The 
rest of the hole was filled to the surface with sand, etc., and tamped in 
the customary way. They were fired by the foreman or his assistant, 
and were all supposed to have been discharged. Between that time 
and the date of Manley's employment another group of four or five 
holes was drilled and blasted in the same way in ►some part of these 
benches, but just where and when does not appear. By these means 
the rock comprising these benches had been so disintegrated that the 
work of removal progressed, and, at the time of the accident, the 
muckers were working on or near the floor of the quarry. The acci- 
dent was caused by an explosion in the bottom oi one of the 16 foot 
holes. The source of the explosion was the presence of dynamite tfiere 
which had missed fire when the two series of holes were fired, and was 
discharged by concussion of some implement in the hands of these 
laborers. The foreman who hired and discharged the men, and direct- 
ed them in their work, failed to discover that the* hole had missed, and 
remained undischarged, by reason of insufficient inspection and exam- 
ination after the blast referred ta The presence of dynamite there 
was" not apparent to the deceased at. any time while he was employed 
there, and he neither had knowledge of it or reason to know it. He 
had no knowledge or means of knowing the history of the blasting 
nor the condition of the hole. He had no warning of nor reason to 
anticipate danger from that source. No explosive was known to be 
in the neighborhood except the defendant's stock of dynamite, of which 
the foreman had control by virtue of possession of the key to the maga- 
zine where it was stored. If there was evidence to submit to the jury 
these findings will support the verdict. 

We confess that the case was submitted with hesitation. The evi- 
dence as to the source of the explosion was somewhat indefinite and 
unsatisfactory to our mind, and that is the principal ground urged in 
behalf of. this motion. The plaintiflF, under the pleadings, had the bur- 
den of tracing the explosion to one of these holes. It was claimed at 
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the trial that it was in the bottom of one of the i6-foot holes. For this 
the plaintiff\feired especially, if not wholly, on the testimony of James 
Davis and Samuel Webb, the drillers. Upon carefully reviewing their 
testimony we are unable to say it was insufficient to warrant the jury 
in finding that to be the fact. It might not have impressed us as suffi- 
cient to warrant our personal assent to that conclusion, but we cannot 
say it was too indefinite and uncertain to go to the jury. These wit- 
nesses had knowledge of the location of the holes. They testified to 
seeing the smoke emerge from the point where the drill marks still 
showed the location of one of the holes; to finding the cliflf at that 
point blackened with the burnt powder and hot to the touch imme- 
diately after the explosion, and to some other less significant details. 
We think this was enough to carry the question of location of the ex- 
plosive to the jury. They have found the fact as alleged and we have 
no right to disturb it, whatever our personal views may be as to the 
weight of the evidence. 

This fact being established we are by no means certain that it 
wouldn't shift the burden of proof, and cast upon the defendant the 
burden of showing that it was not at fault ; that the explosive was not 
known to be there, and that its presence there and the consequent peril 
to which deceased was exposed were not due to the omission of any 
precaution which the defendant could have been expected or required 
to take in the premises. 

An explosion occurs in the bottom of a drill hole as the laborers 
approach it in the removal of rock detached by blasting a ^eries of 
holes, of which this was one, some days before the deceased was em- 
ployed. The .occurrence is very unusual and unlikely to happen in a 
properly managed quarry. Hence there was a lurking danger implying 
the presence of dynamite, not in some indifferent place in the quarry, 
but in the bottorrt of a hole which would be presumed, if there were no 
proof of the fact, to have been drilled by the master's orders in the 
prosecution of its business. The only explosive known to be in the 
vicinity was under the foreman's control, who, for the purposes of this 
case, that is in respect to furnishing the deceased with a reasonably 
safe place to work, was a vice-principal. The deceased was set to work 
there under circumstances importing the assurance that no danger need 
be apprehended from that source. 
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While we were not asked to say so at the trial, as we look at the 
case now we would hesitate to refuse a request for instruction that, if 
the explosion were found to have occurred in that place, it would in the 
absence of anything to show the contrary warrant the inference of the 
master's negligence. 

' But the evidence on part of the plaintiff went generally into the 
history of the drilling, the method of charging and firing the holes, 
coupled with what was claimed by the plaintiff to be the customary 
and usual methods of inspection and means of ascertaining whether 
any shots have missed where several are fired together, including cer- 
tain alleged indications that would generally be apparent in such case 
to one inspecting for that purpose. They did not undertake to say that 
such indications were apparent in this instance. It wasn't their busi- 
ness to, and they did not make an examination after the blast That 
was the. business of the foreman. It was admitted he was on the 
ground after the blast and before the men returned to work, but as to 
the extent and character of his inspection the plaintiff's witnesses were 
uncertain and indefinite. 

Upon the principle that it was the master's duty to warn the de- 
ceased of every known danger, and that he is chargeable with knowl-. 
edge of the unsafe condition of his premises, wherever such inspection 
as is demanded by the nature of the agencies employed could have dis- 
covered it, this evidence is believed to be sufficient to call upon the de- 
fendant either to controvert it as to the alleged means of discovery or 
to show that they were not neglected. The company did both. The 
issue thus raised was one of fact involving the credibility of the wit- 
nesses and weight of the evidence and was wholly for the jury. 

It is contended by the learned counsel for the defendant that as 
to the management and conduct of matters of detail in the progress of 
the work from day to day, the foreman is not a vice-principal, but a 
fellow servant, and, therefore, if through the foreman's negligence the 
place became dangerous by reason of something that was incidental to 
the progress of the work, it was the fault of a fellow servant for which 
the master is not liable. Various cases of undoubted authority are cited 
to support this contention. But as applied to this case the argument 
ignores the fact that this place became dangerous before the deceased 
was employed. The peril was there under his feet unknown to him 
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from the moment he went into the quarry. It wasn't there by reason 
of anything, that happened while he was there. He wasn't a fellow 
servant of any one when the holes were charged, nor until some days 
after the blasting wa^ done. In this particular we think the case is to 
be distinguished from those relied upon by the defendant. It was not 
disputed that some one or more shots are liable to miss where several 
are fired together by the use of a battery. The case was tried on both 
sides upon the assumption that inspection was necessary in order to 
ascertain whether any had failed, thereby presupposing such liability 
to missfire. It is therefore obvious that a high degree of care is de- 
manded of those responsible for the due inspection of the quarry and 
fdr its safe condition. Every reasonable precaution that knowledge of 
the dangerous agency employed and experience in using it would sug- 
gest, must be observed. Therefore, while the evidence on part of 
plaintiff touching the inspection and means of discovering that a shot 
had missed, wasn't pertinent to any supposed duty owing by the de- 
fendant to Manley at that time, it was relevant to the purpose of im- 
puting to the foreman knowledge of the unsafe condition of the place, 
from that down to the subsequent time when Manley entered his ser- 
vice and was put to work in the dangerous place without warning. 

There was testimony, though contradicted, that after the blasting 
and before the day of the accident, a broken cartridge containing 
dynamite was picked up in the quarry by a workman who showed it 
to the foreman, saying it looked as though there was an undischarged 
hole there, and that the foreman treated the incident as weU as the 
suggestion with indifference. This testimony was not only contradict- 
ed in its entirety by the foreman, but when examined circumstantially 
seemed well calculated to tax one's credulity, and hardly consistent 
with the opinion claimed to have been expressed by the witness. But 
it was for the jury to say whether the incident occurred, and, if so, what 
its significance was as bearing, upon the foreman's attention to the 
safety of the quarry. 

In conclusion this can be said to be a close case in which, had it 
been our duty to determine the facts, we .might not have been able to 
decide them as the jury did. Be that as it may, we think the case was 
for the jury, and that is conclusive on this motion. 

The rule for judgment non obstante is discharged, and judgment 
directed to b^ entered on^ the verdict J^r. rf^. 
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In the Court of Common Pleas No. 3 of Philadelphia County, No. 806, 
December Term, 1897, 

EXCEPTIONS TO REFEREE'S REPORT. 

Horn & Brcmnen Manufacturing Company vs. Steelman. 

The act of June 16, 1897, extending mechanics' liens to gas and electric light 
fixtures extends the right of lien from the time the sale is completed « 
by delivery, hence it will apply where the contract for purchase was 
made before the approval of the' act but the delivery subsequently 
thereto. 

A delivery of the goods upon the faith and credit of the building determines 
the right of lien. The right of lien came into existence when the debt 
arose, and this was when the goods were delivered to the building. 

Walter Willard, for plaintiff. 

Henry S. Drinker, Jr., and H. Gordon McCouch, for defendant. 

Opinion by McMichael, J., Nov. 17,. 1904. 

In this case the report of the referee was set aside by the court of 
common pleas, but no opinion was filed. The superior Court has re- 
ferred the case back to us, in order that the views of this court, in dif- 
fering with the learned referee, may be stated. 

The case was originally argued before Hon. Thomas K. Finletter 
and Hon. Henry J. McCarthy. Hon. Henry J. McCarthy, to whom 
had been assigned the duty of writing the opinion, was a very con- 
scientious and painstaking judge, but the great pressure of work and 
his serious illness probably prevented the writing and filing of an opin- 
ion by him. 

The very courteous language of the court above in alluding to the 
duty of the inferior courts to file opinions where reports of referees 
are reversed has prompted this explanation upon th<5 record of a 
seeming omission by our court. 

As the writer of this opinion did not s;t upon the original argu- 
ment of the case, a reargument was ordered. 

The question argued before, us on the second or reargument was 
whether the act of June 15, 1897, P- L. 155, extending the right to file 
a mechanic's lien to persons supplying gas fixtures and other appliances 
mentioned in the act, gave a right of lien where the goods were con- 
tracted for before the passage of the act, but delivered to the building 
after the passage and approval of the act. 
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The referee was of opinion that no right of lien existed. His 
opinion is learned, lengthy, and, although not altogether clear, it 
reached the conclusion that the plaintiff had no right of lien. 

The act of assembly, approved June 15, 1897, P- L. 155, is en- 
titled "An act to amend Section i of a supplement to an act entitled 
'An act relating to the lien of mechanics and others,' " etc. By Sec- 
tion I it is provided "that upon and after the passage of this act, the 
several provisions of the act to which this is a supplement be, and the 
same are hereby, extended to plumbing, gas fitting and furnishing, and 
erection of grates and furnaces, gas fixtures, electric light fixtures and 
wiring." 

As appears by the testimony, the claimant, who knew that this act 
was before the legislature, made a contract to supply gas fixtures for 
the building which is the subject of lien, and he states in his testimony 
that the goods were supplied by him upon the credit of the building, 
and not upon the personal credit of the defendant. The goods were 
delivered after the act of assembly was approved by the governor and 
had become a law. It was argued on behalf of defendant that the 
goods could not have been sold upon the credit of the building, because 
there was no act of assembly giving the right to lien at the time the 
contract was made, and that, therefore, the goods could not have been 
sold on the credit of the building ; that is, upon the faith of the right to 
lien by statute, and must have been sold on the personal credit of the 
defendant. 

On the other side, it was argued that the delivery of the goods 
to the building upon the faith of the credit of the building is the cri- 
terion by which we are to determine whether the Yight of lien exists. 

The view of this court was, and still is, that a delivery of the goods 
upon the faith and credit of the building determines the right of lien. 
The right of lien, in our opinion, came into existence when the debt 
arose, and this was when the goods were delivered to the building. 
Prior, to that, there was only a contract to deliver goods; and the plain- 
tiff might, if he had chosen, have refused to execute his contract, and 
all the vendee could have recovered would have been damages for the 
breach of contract; title to the goods had not passed. But when the 
goods were delivered to the building a debt arose, and the spirit and 
meaning of the, mechanics' lien law is that as the labor or goods went 
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into and became part of the building, the mechanic or materialman 
should have a right to look to the building for his money. As his 
labor or goods are, as it Were, incorporated into the building, he has a, 
right in the building itself. That right has been called a mechanic's 
lien, ?ind the general trend of decisions in this state is in favor of pro- 
tecting, the lien for labor and material where it is- possible without 
straining the law. 

In our opinion, the controlling fact in this case is that there was 
2^ law in existence, namely, the act of June 15, 1897, Ig^ving the right 
of lien for gas fixtures at the time when, the gas fixtures for which 
the claim in this case was filed were delivered. 



In the Court of Common Pleas of Northampton County. 
DESERTION— HABEAS CORPUS. 
Cammonzvealth ex rel. vs. McCaffrey. 

So much of the act of April 13, 1867, P. L. 78, as relates to the definition or 
description of the offense of desertion, is superseded by the act of March 
13, 1903, P. L. 26, coverinsT the same grround. 

r. D. Banner and R. A. Stotz, for commonwealth. 

J. T. Woodring, for relator. 

-Opinion by Schuyler, P. J., March 13, 1905. 

The relator, being in prison on the complaint of his wife charging 
him with the offense of desertion, has sued out the present writ to ob- 
tain his discharge on the allegation that his imprisonment is unlawful. 
At the hearing the main controversy was as to whether the act of April 
13, P. L. 78, is superseded by the act of March 13, 1903, P. L. 26. 
Each of these acts is in two parts: i, Defining the offense; and 2, 
prescribing the remedy. As to the latter feature it is decided in Com. 
vs. Mills, 26 Pa. Super Ct. 549, that the act of 1903 does not supersede 
the prior act, thus leaving it to the district attorney to say, according 
to citcumstances, under which act he will proceed. 

And it is well that the law is so. The remedy by the later act is 
trial by jury,! which while it has its advantages has also its disadvan- 
tages. Thus, trial by jury can be had only at stated times, which in 
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many districts are few and far between, while under the act of 1867 
desertion cases can be disposed of at any time the court is in session, 
without the intervention of a jury, thus rendering possible a speedy 
trial. It requires no argument to show how much this means to a wife 
having a meritorious case and whose need of her husband's support is 
urgent. But all wives, who hale their husbands into a criminal court 
on the plea of non-support, do not have meritorious cases, as the rec- 
ords of this court abundantly showl Indeed, such cases are the rare 
exception. It follows that a husband arrested on a trumped up 
charge of this character, if, as frequently happens he cannot furnish 
bail for his appearance at court, is committed to prison, there to lan- 
guish until his case is reached for trial. To all such unfortunates the 
remedy provided by the act of 1867 must likewise come as a boon, so 
that there is ample reason why that remedy should be preserved. 

But nothing can be said in favor of retaining the definition, or 
rather, description of the offense of desertion contained in the act of 
1867, differing as it does in several particulars from that in the act of 
1903, and it is not strange to find that the law is against it. Thus in 
Bennett vs. Norton, 171 Pa. 233, it is ruled that "Acts which, although 
in pari materia, grant a right conditioned on different things are incon- 
sistent, and the inconsistency operates as a repeal." On the authority 
of this case, as the commonwealth claims the right to hold the relator 
under the act of 1867 alone, it follows that he must be discharged. And 
now, March 13, 1905, the relator is discharged. 



The act of the officers of a municipal corporation, who, in attempt- 
ing to guard the public health, remove a small-pox patient to a pest 
house so over-crowded and illy adapted to its purpose that he dies from 
the consequent exposure, is held, in Twyman vs. Frankfort (Ky.) 64 
1/. R. A. 572, not to render the municipality liable. 



A person of unsound mind, who has not been adjudged insane, or 
lor whom no conservator has been appointed, is held,. in Isle vs. Cranby 
(111.) 64 L. R. A. 513, to be entitled to bring a suit by next friend. The 
other authorities on the right of an insane person to institute proceed- 
ings by next friend are collated in a note to this case. 
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In the Court Common Pleas No. j of Philadelphia County, JVo. 503^, 

June Term, 1904. 

IN EQUITY, 

DEMURRER TO PLAINTIFFS BILL. 

Wilson vs. Cather. 

Where there is a controversy over a question of a title at law, equity will 
not interfere until the matter- of title has been settled at law. 

But where, in a proceeding: in equity, the plaintifTs title is clear, and all the 
evidence relating to it is of such a character that a Judsre, in a trial at 
law upon the same evidence, would not be at liberty to submit the 
question of the plaintifTs title to a jury, equity will grant relief al- 
though there has been no adjudication at common law. 

Equity will not hesitate to assume jurisdiction where the injury complained 
of is that a continuous and open servitude which had been imposed 
upon one part of his land for the benefit of another part by the owner 
of the whole has been subsequently closed by the servient tenant. The 
injury is not capable of adequate legal reparation, for it is continuous 
and perman**"*" 

William H. Peace, for complainants. 

William Drayton, for defendants. 

Opinion by McMichael, J., Nov. 17, 1904. 

, In this case the bill sets up title by deed to the use and privilege 
of an alleyway of ten feet over defendants' land, and that the defend- 
ants have wrongfully taken possession of the alley. 

Where there is a controversy over a question of a title at law, 
equity will not interfere until the matter of title has been settled at law : 
O'Neil vs. McKeesport, 201 Pa. 386, citing Washburn's Ap., 105 Pa. 
480. To the same effect are Rhea vs. Forsyth, 37 Pa. 503; North 
Pennsylvania Coal Co. vs. Snowden, 42 Pa. 488; Long's Ap., 92 Pa. 
171 ; Thomas v& Hukill, 131 Pa. 298. 

But where, in a proceeding in equity, the plaintiff's title is clear 
and all the evidence relating to it is of such a character that a judge, 
in a trial at law upon the same evidence, would not be at liberty to 
submit the question of the plaintiff's title to a jury, equity will grant 
relief, although there has been no adjudication at common law : Rich- 
mond vs. Bennett, 205 Pa. 470. 

Assuming, as we must, upon the hearing upon demurrer, the title 
to be as asserted by plaintiff, and also assuming the facts alleged in 
the plaintiff's bill to be true,l that the defendants have wrongfully de- 
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prived plaintiffs of their easement, the only question remaining is, 
have the plaintiffs an adequate remedy at law? In Ferguson's Ap., 
117 Pa.-426, in which the opinion of the Supreme Court was delivered 
by Mr. Justice Paxson (page 450), a case somewhat similar to the 
present one, the jurisdiction of a court of equity was sustained. So, 
also, in the case of Hacke's Ap., loi Pa. 245. In Manbeck vs. Jones, 
190 Pa. 171, it was held that where a continuous and apparent servi- 
tude is imposed by an owner upon one part of his land for the benefit 
of another, and where the right to a way is not doubtful, but is clearly 
shown, equity has jurisdiction to compel the keeping open of the way. 
So, also, in Miller vs. Lynch, 149 Pa. 460, which was a bill for an in- 
junction to restrain the defendant from building over an alley, it was 
held by the Supreme Court, in a per curiam opinion (page 464) : "The 
injury complained of was of a permanent nature, and not reparable 
by an action of damages or ejectment. It is settled that a court of 
equity will interfere to restrain by injunction a trespass of a 
permanent nature: Massons Ap., 70 Pa. 26. The appellants allege, 
however, that the plaintiff's right should have been first settled at law. 
This would be so if there was a serious dispute in regard to it. Where 
his right is clear, however, a chancellor will not hesitate to act. It is npt 
enough for the defendant to deny the plaintiff's right ; his denial must 
be based upon facts which show a substantial dispute. The facts found 
by the master show that the plaintiff's right to the use of this alley in 
the manner claimed by him was entirely- clear. It would have been 
useless to send the case to a jury to settle a question of fact which is 
not of a tangible nature." 

The other causes of demurrer were not seriously pressed upon 
argument. 

The demurrer is therefore overruled, with leave to the defendant 
to answer. 



An agent who has made a contract for the sale of his principal's 
property, for which he is to receive a commission, is held, in Western 
U. Teleg. Co. vs. Barefoot (Tex.) 64 L. R. A. 491, to have sufficient in- 
terest in a telegram which he sends to the principal for the purpose of 
having the sale confirmed, to •be entitled to maintain an action for fail- 
ure of the telegraph company to perform ijs contract. 
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In the Orphan^ Court of Philadelphia County, No. 626, April Term, 

1904. 

BXCBPTIONS TO ADJUDICATION. 

Monaghan's Estate. 

A claim for board aeralnst a decedent's estate must be made within the period 
of the statute of limitations. Claims not presented as a legal demand 
against decedents' estates until after the death of the alleged debtor 
have every intendment and presumption made against them. Moreover, 
when shown to be for wages or boarding, payable either in pursuance of 
an express contract or upon a quantum meruit at stated or periodical 
intervals, the claimant must overcome the presumption that the debt 
was paid from time to time as it became due and payable. 

Messrs. J. B. and W. S. Walker, for exceptant. 

Mr. Francis X. Connolly, contra. 

Opinion by Hanna, P. J., October 29, 1904. 

The claim for boarding furnished the decedent was not presented 
before the auditing judge until July i, 1904. The result is, the portion 
of the claim anterior to July i, 1898, is clearly barred by the statute of 
limitations, and therefore leaves but from July i, 1898, to August 21, 
1898, the date when decedent removed from the residence of claimant, 
as the period for which the claim can be considered: Yorks' Ap., no 
Pa. 69; Light's Est., 136 Pa. 211 ; Taggart's Est, 167 Pa, 467. 

It is alleged, and attempted to be shown, that decedent resided 
with the claimant, her sister, during the time mentioned, and she agreed 
to pay for her board the same as she had previously paid another sister ; 
but it also appears that during all the time decedent lived with claimant 
no demand was made upon her for payment ; and after she left claim- 
ant's house, in 1898, until her death in 1903, no demand nor request 
was made upon her to pay any alleged debt due the claimant. And a 
large portion of this period of time, almost five years, she was living 
with another sister, to whom she paid for the boarding furnished her. 

As has often been said, claims not presented as a legal demand 
against decendents' estates until after the death of the alleged debtor 
have every intendment and presumptioh made against them : Koecker's 
Est., 47 Leg. Intel. 505. And they are always subject to just suspicion:: 
Mueller's Est, 159 Pa. 590. 
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Moreover, when shown to be for wages or boarding, payable 
either in pursuance of an express contract or upon a quantum meruit at 
stated or periodical intervals, the claimant must overcome the presump- 
tion that the debt was paid from time to time as it became due and 
payable: McConneirs Ap., 97 Pa. 31, approved in Ranninger's Ap., 
118 Pa. 20, and mafty other cases to the same effect. 

No testimony was produced to overcome the bar of the statute, 
and the attempted proof of the claim was so doubtful and unsatisfac- 
tory it could not well be sustained. 

The exceptions to its disallowance are accordingly dismissed and 
the adjudication confirmed. 



In the Court of Common Pleas of Franklin County M. L. D.,, Vol, 6, 

Page 16, Etc, 

PETITION TO STRIKE OFF LIEN, 

Stover vs. Foltz, 

Section 8 of the Act of June 4, 1901, P. L. 431, which requires notice of the 
intention to file the lien to be served within three months after the 
last materials are furnished, is mandatory. 

Messrs. Sharpe and Elder, for petitioner. 
Messrs. Gillan and Gillah, contra. 
Opinion by Stewart, P. J., June i. 1904. 

This is a claim filed by a sub-contractor. It appears from an exam- 
ination of the claim that the 'Notice of intention to file, required by sec- 
tion 8 of the Act of June 4, 1901, P. L. 431, while served upon the 
owner of the premises, was not served within three months after the last, 
materials were furnished. The fact is admitted; but because the act 
is silent as to the consequence of a failure to comply with this particular 
provision, it is argued that it is directory merely ; and the fact, that in 
some of the other sections which enjoin particular acts on part of the 
claimant, penalties for omission are expressly declared, is relied upon 
to give point to the argument. 

That section 8 differs from the others in the particular mentioned 
has a significance is manifest, but it is not what is here contended for. 
The distijiction between them is apparent, and in itself furnishes ade- 
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quate explanation of the circumstance referred t©; Section 8 prescribes 
what must be done in order to acquire a right to file a lien ; it makes 
compliance a condition precedent by the strong imperative "must," a 
word which, as said in Eaton vs. Alger, 57 Barb. (N. Y.) 179, has not 
yet been twisted by judicial construction, like the words "may" and 
"shall," into meaning something else. The other sections referred to 
prescribe what must be done after the right to file a claim is complete. 
An invalidating or nullifying clause in section 8 would be misplaced, 
since only from compliance with its terms can any right arise. Without 
such clauses in the other sections, their mandatory character would not 
be a necessary inference. 

That the prescribed notice is made a condition precedent, we think 
admits of no question. It is not so declared in express words, but a full 
equivalent is found in the use of the strongest imperative in prescrib- 
ing what shall be done in way of notice in order to acquire the right to a 
lien. When an act makes compliance a condition precedent, there, 
there is no room for construction : Verona Bdro.'s Appeal, 108 Pa, 83. 
This act gives to sub-contractors the benefit of a lien for their work 
and material, but only on condition that they comply with the require- 
ments of section 8. 

>tow, June I, 1904, rule absolute. 



The owner of the fee of land, subject to an easement of a public 
highway, is held, in Bork vs. United New Jersey R. & C. Co. (N. J. 
Err. & App.) 64 L. R. A. 836, to be entitled to maintain ejectment 
against an intruder who wrongfully appropriates the same to a purpose 
wholly foreign to the easement ; but his recovery of possession is held to 
be subject to the easement. 



A railroad car sent loaded with freight from one state into another, 
and to be returned loaded to the former state in the transaction of inter- 
state commerce, is held, in Wall vs. Norfolk & W. R. Co. (W. Va.) 64 
L. R. A. 501, not to be subject to attachment in the latter state. The 
attachment or garnishment of foreign railroad cars is discussed in a 
note to this case. 
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In the Court of Common Pleas No, j of Philadelphia County No. 122^, 
September Term, 1^04, 

RULE TO SET ASIDE SERVICE. 

Ludlow et ai. vs. Valley Coal & Stone Company. 

The act of April 3, 1903, does not extend the Jurisdiction of the court where 
none existed before, but provides a means of servin^r process upon 
corporations, partnerships limited and Joint stock companies which 
have no office, resident officer or director in the county in which the 
cause of action arose. Where, however, the corporation or other com- 
pany has no office or resident director or officer, and the cause of action 
arose without the county where the action was brougrbt, the court has 
no jurisdiction. 

Mr. Benj. H. Ludlow, for plaintiffs. 

Mr. F. B. Bracken, for defendant. 

Opinion by McMichael, Jt, October 31, 1904. 

In our opinion, the service in this case should be set aside because 
the courts of common pleas of Philadelphia county have no jurisdiction. 

The cause of action arose in Cambria county, where the defendant 
company has its office and where the defendant company entered into 
the contract for the breach of which suit has been brought The act 
of April 3, 1903, Sec. 2, P. L. 139, does not extend the jurisdiction of 
the subject-matter, but provides that where a corporation has no office 
or place of business in actual operation in the county in which the cause 
of action arose, service may be made in another county, as provided by 
the act. The act does not give jurisdiction of the subject-matter where 
none existed before, but provides for a means by which corporations, 
partnerships limited and joint stock companies may be served where 
the cause of action arose in a county, and the corporation, partnership 
limited or joint stock company has no office or place of business in 
actual operation in the county in which the cause of action arose, and 
no member of its board of directors or other officer is a resident in the 
county in which the cause of action arose. As the cause of action did 
not arise in Philadelphia county, our courts have no jurisdiction, and 
the act of assembly of April 3, 1903, does not apply. 

It has been argued that courts have jurisdiction in counties where 
performance is to be made in whole or in part, but the act does not 
say so. It limits the service outside of a county to cases where the 
cause of action arose in the county. 
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The decision of the Supreme Court in Park Bros. & Co. vs. Oil 
City Boiler Works, 204 Pa. 453, in which the opinion of the court was 
delivered by Mr. Justice, now Chief Justice Mitchell, upon the act of 
July 9, 1901, P. L. 614, is, we think, a controlling authority for the 
view which we have taken. . 

For the foregoing reas6ns, the rule is made absolute and the ser- 
vice is set aside. 



In the Orphans' Court of Allegheny County No. 161, September Term, 

1904, 

AUDIT OF EXECUTRIX'S ACCOUNT. 

Neale's Estate. 

Where a debtor endorses upon a note an acknowledgment that it is "un- 
paid, due and owing/' the law will imply a new pron.^e to pay, and the 
statute of limitations is therefore tolled. 

A note payable one' day after date, with 4 per cent, interest, bears that rate 
of interest even after maturity. Ludwick vs. Huntzingrer, 5 W. and S. 
51, distinguished. 

Mr. H. L. Golden, for claimant. 

Messrs. George M. Hosack, James M. Magee and Roger Knox, 
for accountant. 

Opinion by Miller, J., September 7, 1904. 

The executrix under the will of James B. Neale, deceased, pre- 
sents for payment a note, of which the following is a copy : 
$2685.40. KiTTANNiNG, II Jan., 1890. 

One day after date I promise to pay to the order of James B. 

Neale twenty-six hundred eighty-five 40-idoths dollars at , 

with int. from date at four per cent. Value received. 

(Signed) Charges T. Neai^e. 

On the back of the foregoing note is the following endorsement 
in the handwriting of and signed by decedent: "I acknowledge the 
within note to be unpaid and due and owing to James B. Neale. 
(Signed) Charles T. Neale. 21st March, 1962." 

The defence was (a) payment, (6) statute of limitations. 

In support of the first defence, a witness was called by whom it 
was offered to prove that decedent, a short time before his death, 
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stated that there would be no trouble in settling his estate ; that, outside 
of a few current bills of a personal nature, he owed no money whatever 
except to one person, not this claimant; that he made this statement 
when he appreciated his failing physical condition, and was very em- 
phatic and clear on the matter. The objection to this offer was sus- 
tained, and nothing has been adduced, either in the argument or in the 
brief furnished by counsel, which would approach a justification for the 
admission of this testimony, nor which, even if admitted, would. tend 
to prove payment. 

In support of the second defence, it is urged that the endorse- 
ment of March 21, 1902, acknowledging the note to.be "unpaid, due 
and owing," is not a new promise to pay, and therefore the bar of the 
statute has not been removed. 

This view is in direct conflict with the well recognized principle 
that where there is a clear, distinct and unequivocal acknowledgment 
of the debt, the law implies the promise to pay: Palmer vs. Gillespie, 
95 Pa. 340 ; Wesner vs. Stein, 97 Pa. 322 ; Bolton vs. King, 105 Pa. 78, 
and a long line of similar cases. This debt is identified beyond all 
doubt, both in amount and nature. It would be difficult to conjecture a 
stronger implied promise to pay, taken in connection with an acknowl- 
edgment of so recent a date that the note is unpaid, due and owing. 

Not only the amount of the principal of the note should be al- 
lowed, but interest thereon as well from the date of its maturity, Jan. 
II, 1890. The bar of the statute having been removed by the subse- 
quent acknowledgment, the note bears interest for the whole time: 
Ulrich vs. Getz, 9 Pa. Superior Ct. 289. 

But the claimant's contention that the interest should be 6 per 
cent will not be sustained, notwithstanding the apparent decision to 
the contrary in Ludwick vs. Huntzinger, 5 W. & S. 51. The obligation 
there was a long-timed bond and the reason for the rule is on a very 
different footing. The same character of obligation underlies all the 
cases cited by counsel for claimant. If this note were similar, the deci- 
sion in Ludwick vs. Huntzinger, 5. W. & S. 51, would govern. Here, 
however, is a note payable one day after date at the fixed rate of 4 per 
cent. ; and it would be a most violent presumption that these brothers 
contemplated that the next day after the note was made and thereafter 
the interest should be 6 per cent. ; that 4 per cent, should be the gov- 
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eming per cent, but for one day. The acknowledgment of the debt as 
"unpaid, due and owing," made March 21, 1902, carries with it the 
incidents of the original contract, one of which was necessarily the 
payment of the same rate of interest. This rate was clearly within the 
intent of the parties and should control. The conventional rate of 
interest fixed by the, contract applies to a note payable on demand or 
payable one ^ay after date: Perley on the Law of Interest, 149; 16 
Am. & Eng. Ency. of Law (2.d ed.), 1053, cases in support of the de- 
cision therein cited. 

While authorities seem to be in conflict on this proposition, the 
best consensus of the law, as gathered from an examination of them, is 
in accordance with the views herein expressed. To allow 6 per cent, 
interest, in view of the nature of the contract and the clear intent of 
the parties, would not only be harsh but inequitable. 



In the Court of Common Pleas ^of Lancaster County, Trust Book No. 

tp, Page 153, 

APPEAL FROM TAXATION OF COSTS, 

UlricWs Petition. 

Oppression will not be presumed from the jiumber of witnesses sub- 
poenaed, and the taxation of the witnesses' fees will be confirmed 
where it is testified that the witnesses were subpoenaed in good faith 
by advice of counsel, and counsel so certify. 

Mr. H. M. North, for appeal. 
Messrs. Coyle & Keller, contra. 
Opinion by Landis, P. J., Jan. 9, 1904. 

The Harrisburg, Portsmouth, Mount Joy and Lancaster Railroad, 
under and by virtue of the right of eminent domain, entered upon cer- 
tain lands located partly in West Donegal Township and partly in 
Elizabeth Borough, which were the property of Louisa L. Ulrich, for 
the purpose of improving its roadbed, and thereupon a petition was 
. filed by her for the appointment of viewers to assess such damages as 
she had sustained thereby. Upon a hearing duly had before the said 
viewers, witnesses were called on behalf of both parties, and an award 
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was finally rendered in favor of the petitioner for the sum of $2013. She 
then filed a bill of costs, in which she claimed witness fees and mileage 
for thirty-one witnesses, and the prothonotary having taxed the bill as 
filed, the railroad company entered an appeal, on the ground that its 
allowance was oppressive and vexatious. 

Of the witnesses mentioned in the bill, twenty-seven were actually 
called and examined,and on behalf of the railroad company, fourteen 
witnesses were subpoenaed and twelve were actually examined. The 
witnesses subpoenaed and called on the part of Mrs. Ulrich seemed to 
have been subpoenaed and examined in good faith, and not only has her 
husband testified that they were so subpoenaed by instruction of her 
counsel, because information had been brought to him that from twenty 
to thirty witnesses would be called on the part of the railroad company, 
but the counsel has also certified that there was na thought of oppres- 
sion on their part, and they feared to go to trial with a less number 
than were subpoenaed. We are, therefore, under the special circum- 
stances of the case, constrained to dismiss the appeal and allow the 
bill 

Of course, the number of witnesses summoned does seem some- 
what extravagant, and, to use the language of the Supreme Court in 
Com. vs. Wood, 3 Binn. 414, "we would not encourage the practice of 
the public prosecutors permitting the man who institutes the prosecu- 
tion to summon as many as he. pleases." Nor, in the case of a private 
. suit, would we encourage the practice of permitting any of the parties 
to subpoena an undue number. But a party may call as many witnesses 
as he thinks necessary to make out his case, and the court will not 
interfere, unless he is guilty of oppression. Where there is oppression, 
it must be proved, and the court will lay its hands upon it ; but it is not 
to be presumed: De Benneville vs. De Benneville, i Binn. 46. "No 
general rule can- be laid down on the subject with safety to the suitors 
send the general practice. A party must come armed at all points. He 
cannot know what matters will be conceded by his adversary, nor what 
all his witnesses will testify:" De Benneville vs. De Benneville, 3 
Yeates, 558; Wadlinger on the Law of Costs in Pennsylvania, Sec,. 152, 
page 326. Oppression will not be presumed from the number of wit- 
nesses subpoenaed; but circumstances may be shown to the court, if 
they exist, from which oppression may be presumed : Com. vs. Smith, 
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4 Pa. C. C. Reps. 321. In Litz vs. Kauffman, 4 Pa. C. G: Reps. 329, it 
was held that where, from the number of witnesses subpoenaed and the 
character of the case, there is ground to suspect oppression, the court 
will confirm the taxation of the fees of witnesses, provided the counsel 
will certify to the names of the witne&?es who, in their opinion, upon 
their honor as lawyers, were material, as they understood the case at 
the time they advised them to be stibpoenaed. 

Under all the facts here. presented, we think the appeal should be 
dismissed and the taxation of the prothonotary affirmed, and this is ac- 
cordingly done. 

Appeal dismissed. 



In the Orphan's Court of Philadelphia County, No. 551, October Term. 

1903- 

EXCEPTIONS TO ADJUDICATION. 

Dingers Estate, 

The continued caxe of a burial lot is apart of the origrinal expenses of burial, 
and, when the amount set apart is moderate, it is exempt from the 
collateral inheritance tax. A bequest of $5000 for such purpose, where 
the net balance of personalty exceeds $800,000, is moderate. 

Mr. A. A. Hirst, for exceptant. 

Mr. C. M. Kochefsperger, contra. 

Opinion by Ashman, J., April i. 1905. 

The testator bequeathed $5000 in trust to maintain his burial lot 
and the structures therein erected in thorough repair, with the right to 
the trustees to encroach upon the principal at the request of testator's 
wife and daughter, if the income should prove to be at any time inade- 
quate. He died before January i, 1904, and his bequest did not come 
within the provisions of the Act of March 5, 1903, P. L. 12, which 
exempted from the collateral inheritance tax, on -and after the above 
date, bequests for the care of the burial lot of the donor. This act was 
passed soon after the decision in Long's Estate, 22 Pa. Superior Ct. 
370, holding subject to the tax a trust fund for the care of burial lots 
other than the lot of the testatrix, and for the erection of a funeral 
monument. But a moderate sum for a tombstone has been repeatedly 
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decided to be a legitimate part of the funeral expenses, which are cer- 
tainly free from taxation: Porter's Estate, jj Pa. 43; Webb's Estate, 
165 Pa. 330; Lutton's Estate, 17 Pa. Superior Ct. 342. "The con- 
tinued care of a grave," it was said in Middleton's Estate, 13 District 
Reps. 811, "without undue straining of language, may be said to belong 
to the original expenses." The expense should be moderate; but that 
word Is a flexible term, which adapts itself to the size of the estate. In 
this instance, the net balance of personalty exceeds $800,000, and the 
sum set apart for the care of the lot is considerably less than two- 
thirds of one per cent. (In a certain literal sense the trust is for the 
use of the wife and children of the testator, who are directly named in 
connection therewith in the willj and such a gift is expressly exempted 
f^om the tax by the Act of 1887, P. -L. 79.) 

The exception to the award of the tax is sustained. 



In the Court of Common Pleas of Schuylkill County, No. 6y, January 

Term, 1905. 

EXCEPTIONS TO NOMINATION PAPERS. 

Citizens' Party Nomination Papers. 

An elector who attends a primary election and votes for a candidate to fill 
an office is not debarred, under the Act of July 9, 1897, Sec. 1, P. L. 223, 
from signing a nomination pa^er for a candidate for that office. 

A nomination paper must be signed by "two per centum of the largest entire 
vote for any officer elected" at the last preceding election. 

Messrs. E. P. Leuschner and George Striegel, for exceptions. 

Messrs. James B. Reilly and R. Albert Freiler, for nomination 
papers. 

Opinion by Bechtel, P. J., Feb. 8, 1904. 

Three exceptions have been filed to the nomination papers in 
above referred to case. The first and second exceptions contained but 
little merit, if any, and no evidence has been offered in support of the. 
first, and we herewith overrule both. The third exception raises the 
only serious question ; the first of which relates to nine electors signing 
the nomination papers who previously voted for persons to fill the same 
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offices at the Republican primary election in said ward, and are, therf ' 
fore, disqualified and incompetent to subscribe to any nomination 
papers for same officers. 

The Act of July 9, 1897, Sec. i, R h. 223, amongst other re- 
quisites for nomination papers, says : "Each elector signing a nomina- 
tion paper shall add to his signature his place of residence and occupa- 
tion, and no person may subscribe to more than one nomination for 
each office to be filled." Nothing is said in this section, or in any other 
to which our attention has been drawn, which refers to a primnry 
election, but it refers exclusively to nomination papers. To hold that 
electors who appeared at a primary election and took part in same 
would thereby be debarred from signing nomination papers would be 
giving the language of the act a much broader meaning than is war- 
ranted. The section relates to nomination of-candidates by nominaticm 
papers, and we are unable to extend its language beyond what can be 
fairly inferred from it, and to hold this exception good would be going 
beyond a fair deduction from the language contained in the sectic»i. 
It is the duty of a court to protect the rights of voters and construe 
language relating to nomination papers or to right of suffrage liberally, 
and thereby encourage the independent voter and. not restrain him by 
alleged technical language or a strained construction of an Act of As- 
sembly regulating nomination papers. 

Another reason urged in same exception is that the signers are 
not "two per centum of the largest entire vote for any office elected 
at the last preceding election." The language of the act is "two per 
centum of the largest entire vote for any officer elected," not "office," 
as mentioned in the exception. The evidence shows at last spring 
election the "largest entire vote" cast for any officer elected was 225 
votes ; two per centum of that vote would be less than five votes. Al- 
lowing a full percentage would yield five votes, whereas on the petition 
there are fourteen signatures. 

From anything that appeared at the hearing, these exceptions 
must be dismissed. 

And now, Feb. 8, i'904, exceptions filed in this case are herewtib 
dismissed. 
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I'fP the Court of Common Pleas of Lackimvanna County, No. 175^ 

March Term, ipoj, 

CASE STATED, 

Scranton Gas and Water Company vs. The City of Scranton. 

To avoid a dangerous grade crossing the city, of Scranton built a viaduct 
extending from Seventh to Ninth streets. The side walls of said 
viaduct were built of solid masonry and filled in between with dirt 
and pave to the depth, in some places, of twenty-one feet. 

The main gas and water pipes of plaintifiT along the two blocks had been 
so covered by the erection of said viaduct that they were completely 
inaccessible for purposes of repair or relaying. In consequence the 
plaintiff was forced to lay new mains a distance of several blocks. 

When the viewers appointed to estimate the damages caused by the con- 
struction of the viaduct met, the plaintifiT presented her claim, allegring 
that her property was Injured or destroyed. The claim was dis- 
allowed. 

Upon appeal to the court it was held: That the plaintifiT in securing the 
right to occupy the jJtreets did so subject to the right of the public 
to protect its health and safety by the construction of sewers and by 
the change of the grade of its streets. 

Private corporations occupy a public highway subject to the control of the 
municipal corporations in which they are located, and they may be 
required to make at their own cost such changes as. public interest or 
convenience requires. If for any reason, such as change of grrading 
by the municipal authorities, . or to go below the frost, the pipes and 
mains require to be lowered, it certainly never has been supposed 
that the owners would have a right to recover damages against the 
municipality or other authorities on account of such lowering of the 
pipes and mains. 

Mr. I. H. Bums for plaintiff, 

Mr. D. J. Davis, City Solicitor, for defendant. 

Opinion by Kdwards, P. J., May 8, 1905. 

1. Lackawanna avenue may properly be considered the main 
business thoroughfare of the city of Scranton. West of the Lacka- 
wanna river the avenue is known as West .Lackawanna. The main 
line of the Lackawanna railroad crosses West Lackawanna avenue 

^between Eight and Ninth streets. This railroad crossing has always 
been considered dangerous and was a constant menace to the travel- 
ing public. In Keller v. Scranton, 200 Pa., 130, the Supreme Court 
took occasion to say: "The improvement intended (the viaduct) is 
one of great importance and value to the public in doing away with a 
dangerous grade crossing.'* 

2. Desiring to avoid the grade crossing, the city, by proceedings 
to which there are no objections, determined to build a viaduct on 
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West Lackawanna avenue, from Seventh to Ninth streets, crossing 
two blocks. The viaduct is now constructed and is in use. Its side- 
walks are built of solid masonry and filled in between with dirt and 
pave, in some places to the depth of twenty-one feet. In other words, 
the viaduct, to the extent of two blocks, has taken the place of the" 
street as formerly used. 

3. The main gas and water pipes of the plaintiff company, by 
means of which water is furnished to the western part of the dty, are 
laid in Lackawanna avenue. The construction of the viaduct along 
the two blocks mentioned has covered these pipes so completely as to 
make access to them for purposes of repair or relaying impossible.. 
The pipes are not injured in any way, nor has there been any interfer- 
ence \yith the*^flow of water. The pipes are simply inaccessible. To 
obviate this difficulty the company was compelled to lay new mains 
from Seventh to Linden, alonjg^ Linden to Ninth and along Ninth to 
West Lackawanna, the western end of the viaduct, joining there again 
with the main Lackawanna avenue line. The expense of laying these 
new pipes, as agreed upon, was $17415.86. 

4. When the viewers appointed to estimate the damages caused 
by the construction of the viaduct met, the plaintiff presented her 
claim, alleging that her property was injured or destroyed. The claim 
was disallowed; plaintiff appealed, and the facts necessaty to deter- 
mine the validity of the plaintiff's claim are now before us in a case 
stated. 

In. addition to the foregoing facts reference is made to several 
acts of assembly which counsel on both sides seem to consider impott- 
ant. We shall make a brief reference to them in this .connection. 

The Borough of Hyde Park, comprising the territory west of the 
Lackawanna river, was incorporated by act of assembly of May 4, 
1852, (P. L. 1853, page 64.) The defendants purpose in citing this 
act of assembly is to show that the viaduct is built and plaintiff's pipes 
covered in territory formerly a part of the Hyde Park Borough, and 
that the plaintiff's rights, therefore, have always been subject. to muni- 
cipal control, whatever the extent of that might be. 

The village of Scranton, east of the Lackawanna river, was in- 
corporated by decree of court in February, 1856. In 1866 the city of 
Scranton was incorporated and included, among other municipalities. 
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the borough of Hyde Park and the borough, or village, of Scranton. 
In 1877 Scranton. became a city of the third class, and in 1901, a city 
of the second class. 

The Scranton Gas and Water Company was incorporated by act 
of assembly of March 16, 1854 (P. L. 1.856, page 599). In this act 
the grant of power is as follows: 

"The said company shall have power to provide, erect and main- 
tain all works, machinery, fixtures or engines, necessary or proper for 
making, raising and introducing into the village of Scranton, Luzerne 
County, a sufficient supply of gas and pure water, and for that purpose 
may provide, erect and maintain all proper buildings, cisterns and 
reservoirs, for the reception of the gas and water to be introduce, 
and for this purpose they are authorized and empowered, by them- 
selves, their agents, engineers and workmen, to take water from any 
stream, and with their tools, carts, wagons and horses, to enter upon 
lands and enclosures, streets, lanes and alleys, roads, highways and 
bridges, as may be necessary to occupy or to obtain the necessary 
materials for the construction of the said works, and to occupy, ditch 
and lay pipes, and from time to time to repair -the same ; and for any 
injury to be done to private property the said company shall make 
compensation in the manner hereinafter provided." 

By this act the operations of the plaintiff company were confined 
to the village, afterwards the borough, of Scranton. Subsequently, 
by act of March 31, 1861, the plaintiff was empowered to supply gas 
and water to the Borough of Hyde Park and other municipalities, in 
addition to the Borough of Scranton, subject to the same liabilities 
and endowed with the same powers, as are set forth in the incorporat- 
ing act of 1854, supra. 

We have referred to the foregoing acts of assembly in this place 
as a matter of convenience; but we do not consider that they are at 
all material in the determination of the contention between the parties 
in the present case. Defendant's counsel claims that the incorporation 
of Hyde Park Borough, in 1852, made the gas and water company 
subject to municipal regulation as soon ^s it was incorporated in 1856 
and ever since that time. Plaintiff's counsel claims on his side that 
as the company derives its power and privileges directly from the 
commonwealth it is exempt from municipal interference except in" the 



LACKAWANNA JURIST. 109 

matter of permits to occupy the streets for laying and repairing pipes 
and other minor regulations. A large part of the argument and brief 
of plaintiff's counsel deals with the question of the security of contract. 
It. is claimed that when, a state grants a private charter, its provisions 
become a contract between the state and the incorporators, which the 
^tate cannot impair by the delegation of its power to a. municipal agent, 
or by aqt of assembly or by amendment to its own constitution. The 
state, in the present case, having granted to the plaintiff the right to 
lay its pipes in the streets of the city of Scranton, that grant becomes 
a contract which the state cannot impair without violating the con- 
stitution of the United States. It is true the state may take, injure or 
destroy the property of corporations as well as of individuals, but this 
is only by the rig:ht of eminent domain and must always be accom- 
panied by ample compensation. Something to the foregoing effect* is 
the argument of plaintiff's counsel on the question of the impairment 
of the obligation of contract. But we do not see how the question 
arises in this case. We do not for a moment dispute the binding 
authority of the cases cited by counsel on this point. It may be stated 
generally that the grant of the right to supply water to a municipality 
and its inhabitants through pipes and mains laid in the streets upon 
condition of the performance of the service by the grantee, is the grant 
of a franchise vested in the state, in consideration of the performance 
of a public service, and after performance by the grantee, is a con- 
tract protected by the constitution of the United States against state 
legislation to impair it. 

As we view the present case we agree with plaintiff's counsel 
in his contention that there is no materiality whatever whether the 
village, the borough, the city, or the water company first occupied 
the ground. The priority of the incorporation of the Hyde Park 
Borough over the grant to the gas and water company is of no conse- 
quence. The whole question is one of power. 

It cannot be gainsaid that the plaintiff company to-day is subject 
to the right of the city of Scranton to impose upon it all reasonable 
restrictions and regulations which tend to protect the health and safety 
of the public. When the company received its grant from the state, 
the state did not part witfi its police power, and this power it can 
exercise directly^ or through a municipality, such as the city of Scran- 
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ton. It must be conceded that the construction of the viaduct vitally 
affects the public safety, just as much as the establishment of sewer 
systems affects the public health. Both purposes are the subjects of 
the solicitude of the police power of the state, and all the cases found 
in the books treating on the question of sewers are equally applicable 
to the case at bar. 

An examination of a large number of cases has convinced us that 
the text as laid down in the second edition of tlie Am. Encyc. of Law, 
Vol. 30, page 439, is a fair statement of the law applicable to the case 
at bar. It is as follows : 

**A water company ta,kes its contract right to lay its pipes in the 
streets ofa city, subject to the paramount and inalienable right of the 
city to cbiistruct its sewers therein and to repair or make any changes 
in the grade or alignment of the streets whenever, in its judgment, 
the public interests demand such construction, repairs or changes. 
Laying its pipes subject to this right of the city, the water company 
has no cause of action against the city if in consequence of the exer- 
cise of such right it is compelled to relay its pipes, unless the city's 
action is unreasonable or malicious." 

Whether the franchise to a water company be granted directly by 
the legislature or through a lawful legislative agency, its rights in the 
matter of the use of the streets in which its pipes are laid, are sub(- 
ordinate to the demands of the public health and safety. Both legisla- 
ture and municipality are in a sense trustees for the public. 

Counsel admits that the plaintiff is legally subject to municipal 
regulation in certain matters ; such, for instance, as the right to insist 
that a permit shall be obtained before the company enters on a street 
to repair or lay pipes ; but the moment the right of municipal regula- 
tion is admitted the admission must go to the full extent of municipal 
power. There is no half way exemption from continuing legislative 
regulation of quasi-public corporations, unless it is bargained away by 
words of positive grant or something which is in law equivalent The 
grant to the plaintiff is the ordinary one giving the right to supply 
water to the public and to use the streets for the pipes* 

There are many ways in which legislative or municipal regulation 
of gas and water companies may be exercised. In Pennsylvania, and 
in some other states, the courts have the power to inquire into the 
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reasonableness of the rates charged by such companies for gSEs and 
water, and also to inquire into the quality of the gas and water. It is 
true the court cannot fix the rates, but they may determine whether or 
not the rates are excessive. This power granted by the legislature is 
apparently a very important interference with the rights of gas and 
water companies; but would the plaintiff's counsel claim that such 
legislation is an impainnent of the obUgation of contract, and there- 
fore in violation of the Federal constitution? The right of a muni- 
cipality to insist on permits is .rarely questioned ; but we find this 
question discussed by Judge- Rice in Lansdowne Borough v. Water 
Co., i6 Sup Ct. Rep., 490. In the same case may be found a discus- 
sion of the question of municipal regulation of a water company whose 
franchise was obtained from the legislature. In the case of Northern 
Liberties v. Gas Company, 12 Pa., 318, it was decided that an ordin- 
ance prohibiting the opening of streets from December to the following 
March for the purpose of la)dng gas mains was a reasonable regula- 
tion although the gas company was chartered before the ordinance 
was passed. Again, we find cases where, owing to the lowering of 
the grade of a street, the water mains were left in the air, and it was 
decided tliat the water companies must bear the expense of relaying 
the pipes in the street. And the same liability vested on the company, 
where, owing to the raising of the grade of a street, the pipes were 
too far underground to permit of convenient access. There are many 
other conditions under which municipal control of gas and water 
companies have been sustained. It is not necessary to refer to them 
now 

A large number of cases have been cited to us on both' sides ; 
but many of them are inapplicable. We do not think the exact question 
before us has been decided in Pennsylvania. We shall quote from 
some cases decided in other states. 

In Re. Deering, 93 N. Y., 361. In this case the question of the 
expense of removing and replacing gas pipes in the street made 
necessary by a change of grade, came before the court on petition to 
reduce the assessment so as to exclude the amount included for the 
work stated. The court below reduced the assessment, and the order 
was affirmed in the Court of Appeals. Danforth, J., says : "Although 
authorized to lay its pipes through the public streets, the company 
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took the risk of their location and should be required to make such 
changes as public convenience or security k*equires, and at its own 
costs and charge." 

National Water Works Co. v. City of Kansas, 28 Fed. Rep., 921 : 
"A water company laying its pipes in the streets of a city, under a 
contract with the city, does so subject to the right of the city to con- 
struct sewers in said streets whenever and wherever the public inter- 
est demands; and if, in consequence of the exercise of this right, the 
company is compelled to relay its. pipes, it can maintain no claim 
therefor against the city, unless the action of the city is unreasonable 
or malicious. An allegation that the sewer might have occupied other 
space in the street is not equivalent to an allegation that the city acted 
unreasonably or maliciously." 

Justice Brewer, then sitting in the Circuit Court of Missouri, 
Western District, after discussing the facts of the case, proceeds as 
follows : 

"Upon these facts the question is presented whether the city in- 
curred any liability for so constructing a sewer as to interfere with 
and compel the relaying of the water pipe of the plaintiff, once laid 
in the place and manner by it directed. The amount in controversy 
is small, but the question involved is important. The plaintiff contends 
that by this contract it was bound to lay its water pipe in this street; 
that it did lay it in the place and manner by the city directed, and 
thereby acquired such a vested property right in an undisturbed loca- 
tion and possession that any future trespass upon or invasion thereof, 
like any other attack upon private property, would subject the city to 
an action for damages; while the contention of the city is that the 
matter of sewerage is one affecting the public health; that it could 
not if it would, and it did not if it could, contract away the right to 
construct sewers in any part of the public streets it might deem ne- 
cessary; and that the plaintiff took its contract right to lay its pipes 
in the public streets subject to the paramount and inalienable right 
of the city to construct its sewers wherever therein, in its judgment, 
the public interests demanded. I think the contention of the city is 
correct Sewerage is a matter unquestionably affecting largely the 
public health, and no municipality can make a contract divesting or 
abridging its full control over such matters. No more marked illustra- 
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tion 6i this can be found than in the famous -Slaughter-house Cases. 
In 1869 the legislature of Louisiana granted to a corporation the exclu- 
sive right for a term of years, to have and maintain slaughter-houses 
whhin a certain prescribed territory. In Slaughter-house Cases, 16 
Wall. 36, the supreme court sustained the validity of this act in a 
controversy between the corporation and certain butchers doing busi- 
ness within the prescribed territorial limits. Subsequently, and before 
the expiration of the term for which the charter was granted, legisla- 
tion was had abolishing the exclusive privileges, and permitting, upon 
certain terms, other slaughter-houses. The validity of this legislation 
was challenged as impairing the obligations of a contract, but in the 
case of Butchers' Union Co. v. Crescent City, iii U. S. 746, S. C. 4 
Sup. Ct. Rep. 652, the supreme court unanimously sustained it on the 
ground that it involved the n/^tter of the public health, and that no 
legislature, and I may add, a fortiori, no municipality, could contract 
away its right of. control in respect thereto. The contract between 
the plaintiff and the defendant must be interpreted in the light of this 
well-eptablished rule ; and, so interpreted, the plaintiff took its right to 
lay fts pipes in the streets of the city subject to the paramount and 
inalienable right of the city to construct sewers therein whenever and 
wherever, in its judgnient, the public interest demand. Laying its 
pipes subject to this right of the city, it has no cause of action if, in 
consequence of the exercise of this right, it is compelled to relay its 
pipes. It is true that the petition alleges that there was ample room 
in the street for such sewer, and it may be that any malicious or 
unreasonable action by the city in the exercise of the right to construct 
sewers, working damage to the plaintiff, may be the foundation of a 
claim for damages. But the city is presuihed to act without malice, 
to act reasonably, and as, in its judgment, the interests of the public 
demand. The mere fact that there is other space which might be 
occupied by the sewer, while it may be a circumstance tendiYig to show, 
does not of itself prove, that the city acted maliciously or unreason- 
ably. Hence the allegation, as it stands, is not such a one as of itself 
exposes the city to liability. Under these circumstances the demurrer 
to the petition must be sustained." 

Water Commissioners of Jersey City v. Hudson City, 13 N.-J. 
Equity Rep., 420: "A water company, authprized by legislative 
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enactment to use the soil under the public roads for the purpose of 
constructing their works, having laid their pipes across the street of 
a city, will be compelled to lower them so as to conform to a new 
grade established by municipal authority. No public right can be taken 
away by m^re inference or. legal construction — it can only be by 
express grant." 

This case contains an interesting discussion of the question now 
before us, and, in our judgment, sustains the contention of the defend- 
ant. We quote the following part of the opinion: 

"But it is urged t^at the right of the commissioners to have their 
water pipes under the streets is property, which cannot be taken from 
them except in the mode pointed out by the constitution, viz., by mak- 
ing compensation. Let it be granted that the right to lay the pipes 
under the streets, and to keep them there when laid, is a right of 
property which cannot be constitutionally invaded without compensa- 
tion, the question still recurs, what is the limit of that right? If the 
grant to the commissioners had been to place and keep their pipes 
three feet under the surface of the soil, as it existed at the time of 
the construction of the works, there might be force in the argument 
But that is not in the terms of the grant. All that is granted is a 
right to place and keep the pipes under the highway. The owner 6f 
the soil has a common law right to the use and enjoyment of the soil 
under the highway. He may open a mine, construct vaults or cham- 
bers, erect machinery, lay water pipes, or exercise any other right of 
ownership in the soil not inconsistent with the public easement. But 
all these rights are held and must be enjoyed in subordination to the 
public right of way, including the right of construction, alteration, 
and repair. It cannot be successfully maintained that a mere easement 
in the land, though enjoyed and exercised by legislative sanction, can 
be a more sacred right of property in the eye of the constitution than 
the right of the landholder himself. It must be held — (and such must 
be the construction of the legislative grant) — in subordination to the 
public easement. No public right can be taken away by mere infer- 
ence or legal construction. It can only be by express grant. The 
legislature have not in express terms, by their grant to the commis- 
sioners, deprived the public authorities of their control over the high- 
way in which the water pipes should be laid, nor is it by any means 
a necessary inference from the grant." 



LACKAWANNA JURIST 115 

We now come to the case of Moore v. New Orleans Water 
Works Co., Circuit Court of Louisiana, 114 Fed. Reporter, 380, which 
sustains the position taken by the plaintiff in the case at bar in every 
particular. The opinion was written by Judge Pardee. Two extracts 
from the syllabus ate sufficient to indicate the scope of the decision: 

"Both the drainage commission of New Orleans and the New 
Orleans Waterworks Company are agencies of the state and city in 
providing for the public health and safety, and both are entitled to the 
support and protection of the police pow^r in executing their respective 
functions." 

"The drainage commission, in prosecuting its drainage works in 
the city of New Orleans, cannot require the removal of mains and 
pipes belonging to the New Orleans Waterworks Company, thereby 
interfering with the latter 's legitimate business by cutting off the water 
supply through many large tracts of the city, without previously mak- 
ing just and adequate compensation, as required by Const. La., art. 
167, declaring that private property shall not be taken or damaged for 
public purposes without just compensation being first made; and if it 
attempts to do so, an injunction pendente lite should issue to protect 
the company's rights." 

It should be remembered that the clause in the Louisana constitu- 
tion relating to compensation for property taken, injured or destroyed 
is substantially the same as in our own constitution. Plaintiff's counsel 
in the present case could not make a stronger argument for his client 
than is to be found in the opinion of Judge Pardee. But, in the light 
of a recent decision of the United States Supreme Court, we are 
satisfied that the decision of Judge Pardee, if appealed from, will be 
reversed. We ref^r to the case of New Orleans Gaslight Co. v. Drain- 
age Commission of New Orleans, etc., decided April 3^ 1905, and 
reported in the Advance Reports, (U. S.), May i, 1905, on page 471, 
where exactly the opposite position is taken. We quote the following 
part of the opinion of the U. S. Supreme Court : 

"This right of control seems to be conceded by the learned counsel 
for the plaintiff in error, in so far as it relates to the right to regulate 
the use of the surface of the streets, and it is recognized that the 
users of such surface may be required to adapt themselves to regula- 
tions made in the exercise of the police power. We see no reasotn 
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why the same principle should not apply to the subsurface of the 
streets, which, no less than the surface, is primarily under public 
control. The need of occupation of the soil beneath the streets in 
cities is constantly increasing, for the supply of water and light and 
the construction of systems of sewerage and drainage; and every 
reason of public policy requires that grants of rights in such subsur- 
face shall be held subject to such reasonable regulation as the public 
health and safety may require. There is nothing in the grant to the 
*gas company, even if it could legally be done, undertaking to limit 
the right of the state to establish a system of drainage in the streets. 
We think whatever right the gas company acquired was subject, in so 
far as the location of its pipes was concerned, to such future regula- 
tions as might be required in the interest of the public health and wel- 
fare. These views are amply' sustained by the authorities. National 
Waterworks Co. v. Kansas, 28 Fed. 921, in which the opinion was 
delivered by Mr. Justice Brewer, then circuit j'udge; Columbus Gas- 
light & Coke Co. V. Columbus, 50 Ohio St.. 65, 19 L. R. A. 510, 40 
Am. St. Rep. 648, 33 N. E. 292 ; Jamaica Pond .Aqueduct Corp. v. 
Brokline, 121 Mass. 5; In Re Deering, 93, N. Y. 361 ; Chicago, B. & Q. 
R, Co. V. Chicago, 166 U. S. 226, 254, 41 L- ed. 979, 990, 17 Sup. 
Ct. Rep. 581. In the latter case it was held that uncompensated obe- 
dience to a regulation enacted for the public safety under the police 
power of the state was not taking property without due compensation. 
In our view, that is all there is to this case* The gas company, by 
its grant from the city, acquired no exclusive right to the location of 
its pipes in the streets, as chosen by it, under a general grant of author- 
ity to use the streets. The city made no contract that the gas company 
should not be disturbed in the location chosen. In the exercise of the 
police power of the state, for a purpose highly necessary in the pro- 
motion of the public health, it has become necessary to change the 
location of the pipes of the gas company so as to accommodate them 
to the new public work.- In complying with this requirement at its 
own expense, none of the property of the gas company hag been taken, 
and the injury sustained h damnum absque injuria/' 

Our attention has been called to a case in our own court. The 
Scranton Gas & Water Co. v. City of Scranton, 11 D. R., 671.* We 
now modify the legal proposition laid down in that case so as to cor- 
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respond with the: views expressed in this opinion. Nevertheless we are 
satisfied' that 'the decision in the case referred to was correct under 
the particular facts therekianvolved. There was room for the sewer 
and the water pip^ in the sanie street in that case, and the city could 
have easily ascertained the location of the water pipes before the 
location. The demand of the city was unreasonable if not capricious. 

Before dosing our discussion of this case we ought to refer to 
two Pennsylvania cases, which the city solicitor claims to be favorable 
to the city's contention. This is "correct as to the case of Change of 
Grade of Kerlin Street, 12 D.. R., 764. The case contains no discus- 
sion of the question involved, but Judge Johnson says: ** Private 
corporations occupy a public highway subject to the control of the 
municipal corporations in which they are located, and they may be 
required to make at their own cost such changes as public interest or 
convenience requires." This case concerned a water company's claim 
before viewers, the same as in the case at bar, the viewers disallowing 
the claim. The other case is that of Rafferty v. Central Traction Co., 
147 Pa., 579, where in the course of the opinion Justice Green inci- 
dentally says: ''If for any reason, such as change of grade by the. 
municipal authorities, or to get below the frost, the pipes and mains 
require to be lowered, it certainly has never been supposed that th^ 
owners would have a right to recover damages against the municipal- 
ity or other authority on account of such lowering of the pipes and 
mains." 

We are of the opinion, therefore, that the weight of judicial 
authority is with the defendant. Plaintiff's counsel claims, as we 
understand his position, that a change of grade which results in im- 
posing upon a water company an expense of $17,000, in order to 
enable it to perform its duties to the public is more than reasonable 
municipal regulation ; that it amounts to a destruction of a part of the 
company's property, and that, consequently, the city ought to respond 
in damages as provided by the constitution. Whether the sum stated 
is large or small is a relative consideration. The plaintiff supplies 
water practically to the whole of the city ; it occupies many miles of 
streets, and the replacing of the water and gas mains involves only 
about half a dozen blocks. We do not see how we can apply the 
principle we have laid down according to the sum of money involved. 
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The company in securing the right to occupy the streets did so subject 
to right of the public to protect its health and safety by the construc- 
tion of sewers and by a change of the grade of its streets. 

On the case stated we enter judgement in favor of the defendant 
with costs. 



In the Court of Common Pleas No. j of Philadelphia County, No. 

4028, September Term, 1904, 

PIiriTION PRAYING FOR A DECREB THAT RESPONDENT 

IS NOT ABLE, OWING TO WEAKNESS IN MIND, TO 

TAKE CARE OF HER OWN PROPERTY. 

In Re, Mary Emma Sturgeon. 

The purpose of the Act oX June 26» 1S95, P. L«. 800, and ita supplement of 
June 10, 1901, P. L. 553, is the protection of persons who are neither 
lunatic nor imbecile, but who are, nevertheless, too weak in mind to 
carry on the ordinary business of life. Before entering: a decree de- 
priving a person of the care of his or her property, the court must be 
clearly satisfied of the existence of the weakness in mind charged. 
The defect must be in the quality of the mind itself; neither inex- 
perience nor defective knowledge will suffice. 

Read and Pettit, for petition. 

Opinion by Sulzberger, P. J., March 27, 1905. 

This is a petition under the Act of June 26, 1895, P. L. 300, and 
its supplement of June 10, 1901, praying for a decree that Mary 
Emma Sturgeon is not able, owing to weakness in mind, to take care 
of her own property. 

The purpose of the Act of Assembly appears to be the protection 
of persons who are neither lunatic nor imbecile, but who are, never- 
theless, too weak in mind to carry on the ordinary business of life. 
That this is the true reading of the act appears from the test estab- 
lished by the 5th section, which declares that after decree made 
"the said person shall be wholly incapable of making any contract or 
gift whatever, or any instrument in writing." 

Before we enter a decree depriving a citizen of such valuable 
rights we ought to be "clearly satisfied" of the existence of the weak- 
ness in mind charged, and it is manifest that neither inexperience nor 
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defective knowledge can be intended by the act. The defect must be 
in the quality of the mind itself. 

The evidence of Mrs. Amanda R. Kerryhart, the sister-in-law of 
Miss Sturgeon, goes far to show that some years ago the latter was 
suffering from an attack of lunacy, -underwent treatment here and at 
Nprristown, but was discharged, and has been living at home during 
the past, four or five years. The evidence of lunacy since that -time is 
very trifling. 

The testimony of the medical expert in the case associates the 
alleged mental enfeeblemeiit with the attack of lunacy from which the 
patient suffered. 

Of the mental enfeeblement itself there is no substantial evidence. 
% The sister-in-law describes a reluctance to change her clothes and to 
go out walking. In a woman who has no desire to leave the house 
or to go visiting, these of themselves are not such signs of a weak 
•mind, as to incapacitate for ordinary business. The expert's impres- 
sions, produced by "the lack of lines in her face and the immobility 
of her face and her general expression," are not sufficient to warrant 
so serious a judgment as the loss of rights. 

His further evidence that "she offered to transfer, or stated she 
would, on my asking her, transfer the bond to me, and I am perfectly 
sure I could have gotten her signature to any paper which I would 
have written," is not of much importance, in view of the long exami- 
nation to which Miss Sturgeon was subjected by the court (the steno- 
graphic notes of which are filed herewith). Her answers exhibited a 
clear comprehension of various subjects suddenly presented to her, 
and^did not display any positive mental failure. 

The great probability is that the learned expert misapprehended 
some remark made by Miss Sturgeon, and thus fell into the error of 
supposing that she had offered him the bond. She may not be a 
capable business manager, but the same is true of thousands of edu- 
cated persons of undoubted sanity and strength of mind. 

The evidence does not clear!}- satisfy us that Mary Emma Stur- 
geon is not able, owing to weakness in mind, to take care of her own 
property. We think she has the ordinary ability of persons of her 
grade of intellect and education. 
The petition is dismissed. 
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in the Court of Common Pleas Na. 3, Allegheny] Cvuntv, No, 805, 

November Term, 1903. 

PETITION TO SET ASIDE RETURN OP SHERIPP, 

Moloney vs. Pennock. 

A firm bavins: a regular place of business In one county of tbe state does 
not, by taking a contract for a single undertaking in another county, 
establish thereby a place of business in the latter county within the 
meaning of the Act of July 9, 1901, P. L. 6i4, providing, inter alia, for 
the service of process at defendant's place of business upon defend- 
ant's, agent or person in charge thereof, if defendant's residence in the 
county is not ascertained. 

Wm. Yost, for petitioner. 

Wm. W. Wishart and A. M. Imbrie, for respondent 

Opinion by Evans, J., April 2, 1904. 

* The above cause came up on a petition of the defendants praying 
the. court to set aside the return of the sheriff to the service of sum- 
mons in the above entitled case. The return of the sheriff is as fol- 
lows: "Served Nov. 2, 1903, by handing a true and attested copy of 
this writ to W. C. DowU superintendent, J. E; and A. L. Pennock, 
making known to him the contents thereof. So answers W. C. 
' McKinley, sheriff." 

This return might be set aside, without further consideration, vas 
not being a proper service under any Act of Assembly, or at. common 

: Jaw, were it not for the petition of the sheriff to.anmid his return, 
stating in effect that the above return is not in acordacnce^ith the 
facts, and asking that he J)e allowed to make return as follows: 

. "JServed Nov. 2, 1903, by giving a true.and attested copy of this writ 
to W, C. Dowl, defendants, superintendent, at defendants' , place of 
business, after inquiry thereat that defendants' residence in the county 
could not be ascertained." The defendants, in their petition to set 
aside the service of the writ, allege that the above defendants, are 
associated together as copartners, under the firm name of J. E. and 
A. L,. Pennock, and that said firm has. an office at No. 305 Walnut 
street, in the City of Philadelphia, where the business of said firm is 
regularly transacted. That the said defendants took a contract for the 
erection and construction of certain work in connection with the Alleg- 
heny General Hospital, in the City of Allegheny, County of Allegheny, 
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and W. C. Dowl is the superintendent of said firm, having special 
charge of said work, and supervising and carrying on the same on 
the ground. This rule has not been answered by the plaintiff, and we 
assume that the iacts alleged in that petition are true. Assuming — 
which is not specially set forth in the proposed amended return of. 
the sheriff — that the service on W. C. Dowl was made in Allegheny 
County, the question arises as to whether a firm, having a regular 
place of business in another county of this state, taking a contract for 
a single undertaking within this county, may be said to Tiave estab- 
lished a place of business in this county within the meaning of the 
Act of July 9, 1901. We are of the opinion that that is not doing 
business in this county, or having a place of business in this county, 
as contemplated by that act We are sustained in this opinion by a 
decision of the Court of Common Pleas No. 3 of Philadelphia County 
(O'Brien vs. Bartlett, Hayward & Co., 12 District Reps. 746). 

In addition to this, the proposed amended return of the sheriff, 
as we have intimated, does not state whether the service on W- C. 
Dowl was at the defendants' place of business in Allegheny County or 
in Philadelphia County, and, so far as this return shows, may have 
been served on Mr. D6wl at the defendants' place of business in 
Philadelphia County. 

For the above reasons, the original return of the sheriff is set 
aside, and the petition of the sheriff to amend his return is refused. 



A child four years old is held, in Nashville Railway vs. Howard 
(Tenn.) 64 L. R. A. 437, not to be negligent in sitting alone on the 
seat of an open street car holding on to the seat guard, so that, in case he 
is jolted from the seat and injured by the car crossing a defect in the 
track, the negligence of his mother, with whom he is traveling, in per- 
mitting him to occupy such position, can be imputed to him. 



A defendant in a criminal case, coming into the state to attend the 
trial, both as a witness and in accordance with the obligations of his bail 
bond, is held, in Murray vs. Wilcox (Iowa) 64 L. R. A. 534, to be ex- 
empt from service of process in a civil action during the pendency of the 
proceedings, and for sych reasonable time thereafter as is necessary for 
his return to the state of his residence. 
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In the Court of Common Pleas of Lackazmnna County, No. 943, 

January Term, 1897. 

RULE FOR A NEW TRIAL. 

Franklin S. Rinker vs. Aetna Life Insurance Company. 

At the trial defendant proved that an answer in an application for a life 
insurance was untrue. Plaintiff in' rebuttal offered to prove that the 
insured had answered the question in the affirmative, but that the 
agent of the company had written the answer erroneously. 

The court rejected the offer on the grround that the contract declared on 
was only to insure "a person who had not had a severe surgrical • oper- 
ation, whereas the plaintiff was seeking to i-ecover, through the evi- 
dence in rebuttal, on a contract to insure a person notwithstanding 
the operation." 

A rule to amend the declaration was allowed and after argument was dis- 
charged. (See Vol. v., Lackawanna Jurist, Page 238.) On a retrial 
it was held: That the plaintiff should bring his suit on his actual 
contract whatever it might be. If it is different from the written con- 
tract it should say so. He cannot declare on one contract and recover 
on another. 

Messrs. G. M. Watson and J. W. Carpenter, for plaintiff. 

Messrs. Willard, Warren & Knapp for defendant. 

Opinion by Edwards, P. J., May 8, 1905. 

This case has been before the court several times in varioits forms 
and has a fortuitous history. Action on a policy of life insurance was 
begtin in January, 1897, but no statement of any kind was filed until 
June, 1903. Not desiring to go to trial on this statement the plaintiff 
filed an amended statement in October, 1903. The amended state- 
ment had attached to it a copy of the policy and application. 

The policy, application and answers constituted the - contract be- 
tween the parties. The statements in the application were warranted 
to be true. Question twenty-two in the application is as follows: 
"Have you been subjected to any severe surgical operation?" The 
answer was: "No." 

The case was called for trial before Judge Kelly in January, 1904. 
Plaintiff r^ade out a prima facie case, putting in evidence the policy and 
application. Defendant iat the trial proved the answer to Question 22 
to be untrue. The insured had undergone a severe surgical operation, 
to wit, the removal of the womb. Plaintiff in rebuttal offered to prove 
that the insured had answered Question. 22 in the affirmative, but that 
the agent of the company had written the answer erroneously. The 



LACKAWANNA JURIST 123 

trial judge rejected the offer, under the pleadings, the contract de- 
clared .on being to insure a person who had not had a severe surgical 
(^)eration, whereas the plaintiff was seeking to recover, through the 
evidence in rebuttal, on a contract to insure a perscm notwithstanding 
the operation. Plaintiff then offered to amend his declaration. A rule 
to show cause was granted, a juror withdrawn, the case continued, 
and the rule argued before two of the judges. 

The rule to amend was discharged after argimient on the ground 
that the amendment introduced another and a different cause of action 
after the expiration of the period of limitation. Judge Kelly writing 
the ojMnion, to which I refer for a discussion of this phase of the case. 

The case was again called for trial at the last September term. 
It was tried on the same declaration and the course of the trial was 
the same as at the first trial. Plaintiff offered to prove in rebuttal by 
more than one witness that Kirkpatrick was the agent of the ccmipany 
and had erroneously written down the answer to Question 22. I re- 
jected these offers and gave the jury binding instructions to find for 
the defendant. There was no dilute as to the fact that the insured 
liad undergone a severe surgical operation. A rule for a new trial 
was granted and it is this rule which is now under consideration. In 
rejecting the offers I followed the ruling of Judge Kelly, intending to 
have an opportunity to review the whole matter on a nde for a new 
trial 

The question to be decided is : Has not the plaintiff the right, in 
rebuttal, to show that the agent of the company wrote down one 
answer when the insured had given another and a different answer; 
or, in other words, that the mistake was that of the agent and not of 
tlie insured? And can the plaintiff show this fact under the pleadings 
in this case? 

The cases cited by plaintiff's counsel, as well as others not cited, 
are worthy of examination. The opinions in these cases contain some 
very empliatic expressions. I will refer to several of them. 

Smith vs. Ins. Co., 89 Pa., 287 : The agent of the company was 
required to write down the answers of the applicant to certain printed 
questions, endorsed on the policy; one of these answers was am- 
biguous. Defense was made to an action on the policy, on the 
ground that an answer of the applicant was untrue. Held, that the 
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applicant might show by parol that he had made a truthful reply to 
the. agent who wtote down his answers, and that he signed the appli- 
cation supposing the answer actually given had been written down. If 
an agent, in the scope of his employment, intentionally or negligently 
misled the applicant, and the latter, believing his answers were cor- 
rectly written, signed the application in good faith, he should be per- 
mitted to prove these facts. 

Eilenberger vs. Ins. Co., 89 Pa., 464 : The fraud or mistake of a 
knavish or blundering agent, done withia the scope of the powers 
given him by an insurance company, will not enable the latter to avoid 
a policy to the injury of the insured, who innocently became a party 
to the contract. 

Susquehanna Ins. Co. vs. Cusick, 109 Pa., 157: The mistake of 
an agent, done within the scope of the powers given him by an in- 
surance company, will not enable the company to avoid a policy to the 
injury of the insured who innocently became a party to the contract. 

Kister vs. Ins. Co., 128 Pa., 553: In an action by the insured 
upon such policy, evidence is admissible to show that at the time the 
application' was written the insured gave to the agent of the company 
true and correct answers to said question, but the agent wrote down 
other answers than those so given to him, and the insured signed the 
application in ignorance of this fact. That the policy when issued 
was accompanied by a copy of the application, and the insured by read- 
ing it might then have discovered that his answers were not correctly 
written down, was a consideration to be addressed to the jury; for 
the company cannot repudiate the fraud of its agent and thus escape 
from its contract, merely because the insured in good faith accepted 
the act of the agent without examination. In this case the agent was 
considered the agent of the company. The application was made a 
part of the contract. The answers were warranties. 

Myers vs. Lebanon Ins. Co., 156 Pa., 420: Where an agent of a 
fire insurance company in filling out an application omits a material 
portion of an answer of the applicant who signs the paper without 
reading it over, the applicant may, in a suit upon the policy, show what 
his real answer was. 

Dowling.vs. Ins. Co., 168 Pa., 234: The fraud or mistake of an 
insurance agent within the scope of his authority will not enable his 
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principal to avoid a contract of insurance to the injury of the insured 
who acted in good faith ; and the fraud or mistake of the agent may 
be proved by parol evidence, nothwithstanding it is provided in the 
policy that the description of the property shall be a part of the con- 
tract and a warranty by the insured. 

Mullen vs. Ins. Co., 7 Kuip, 422 : In a suit upon a life insurance 
policy in which the answers in the application are warranties, it is 
competent to show that a truthful answer was in fact given, thJtt the 
agent either intentionally or negligently wrote it down erroneously, 
and that the insured, resting in the belief that his answer as given 
was correctly written by the agent, signed the application in. good 
faith. The fact that a copy of the application is annexed to the policy 
is not a conclusive objection to such testimony, but may be considered 
by the jury. This case was reversed in 182 Pa., 150, because the 
affidavit of defense was read to the jury without being offered in 
evidence. The other law was affirmed. 

In nearly all of the foregoing cases it appears that the agents 
who erroneously wrote the answers were treated as agents of the com- 
panies. The case at bar must be considered in the same class in the 
present discussion, because the plaintiff offered to prove that Kirk- 
Patrick was the agent of the company and not of the insured. It ap-. 
pears also that in some of the cases cited, the application, questions 
and answers were made a part of the policy and therefore constituted 
the contract between the parties. None of the cases disclosed the 
nature of the pleadings; that is, it is not disclosed whether the 
declaration was in accordance with the actual facts, alleging the' correct 
answers given by the insured instead of the erroneous answers written 
by the agents, thus declaring upon the true contract as made by 
the parties. Indeed the question of pleading does not seem to be 
raised in these cases. Nor do I find this question of pleading, as it is 
now before me, considered in any Pennsylvania case. The present 
case is the only one in which the point is squarely made> so far as I 
have been able to ascertain. / Defendant's counsel cite Conn. Life Ins. 
Co. vs. McMurdy, 89 Pa. 363, in this connection, but it throws no. 
light on the subject under discussion. 

My attention has been called to a case in the Supreme Court of ^ 
Michigan, O'Donnell vs. Conn. Fire Ins. Co., 73 Mich, i, where the 
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question of pleading has been decided in accordance with the opinion 
of my colleague Judge Kelly. In this Michigan case the policy insured 
"a stock of staves and heading contained in sheds and open yard," 
with the condition "that there shall be a clear space of 200 feet between 
staves and heading and the mill." The property was destroyed by fire. 
The company defended on the ground that the property was not 200 
feet away from the mill. The trial judge allowed the insured to prove 
that the agent of the company saw the property, knew its location and 
was informed that the insurance was to be placed on the property as 
it was in the yard near the mill. The agent denied this. The case was 
submitted to the jury and a verdict was given for the plaintiff. The 
declaration was upon the contract as set forth in the policy and not 
on the contract as claimed by the plaintiff. The lower court was re- 
versed 6n the ground **that the plaintiff could not show a different 
contract for insurance than that set up in the policy," being the con- 
tract set forth in the declaration. This same case came up again for 
trial in the lower court. Plaintiff moved to amend the declaration so 
as to conform to the actual facts, or to the contract as claimed by the 
plaintiff. The limitation period liad expired. The court below allowed 
the amendment Defendant went to the Appellate Court and asked for 
a mandamus to compel the trial judge to vacate the order permitting 
the amendment. The mandamus was allowed, the Supreme Court 
deciding that a declaration upon an insurance policy wliich contains 
a guarantee on the part of the insured "that there shall be dear space 
of 200 feet between staves and heading and mill" cannot be amended 
so as to eliminate said clause' from the policy, under an allegation that 
the same was inserted either through mistake or fraud, and was never 
assented to by the insured. 

The case just discussed is similar in principle on the question of 
pleading to the case at bar. I have be«i very much impressed with 
the opinicms of our Supreme Court in the cases I have cited, Imt 
as I have already stated die matter of pleading was not discussed in 
any of these, and I am now disposed to concur in the dedstoa of 
Judge Kelly. The proposition is a simple one. The plaintiff should 
bring his suit on his actual contract, whatever it might be. If it is 
different from the written contract, he should say so. He cannot 
declare on one contract and recover on another. 
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The discussion of this case would not be complete without a 
reference to some of the cases cited by the defendant. Some of them 
are not applicable, in my judgment. I refer particularly to Susque- 
hanna Ins. Co, vs. Perrine, 7 W. & S., 349; Pottsville Mutual Fire Ins. 
Co. vs. Horan, 11 W. N. C, 199; and Pottsville Ins. Co. vs. Fromm, 
100 Pa., 347. In these cases the agents were held to be agents of the 
insured and not of the companies. The companies were therefore not 
affected in any way by the false answers. But I shall refer to two cases 
which fairly sustain defendant's contention on the main question out- 
side of that of the pleading. 

Cooper vs. Farmers' Ins. Co., 50 Pa., 229 : Company defended 
on the ground of a breach of warranty. Company's agent filled the 
application from the answers given by the insured. The insurance was 
on machinery in a factory. To the question as to incumbrances the 
insured stated to the agent that he had real estate worth $20,000, 
with $10,000 judgments, but did not know whether or not the judg- 
ments were liens on the machinery, the subject of the insurance. The 
agent, after some consideration, said they were not, and he wrote 
the answer accordingly. Plaintiff offered to prove this fact by the. 
agent, Herr. The offer was rejected. Verdict directed for defendant. 
Affirmed by the Supreme Court. 

Meyer-Bums vs. Ins. Co., 189 Pa., 579: The applicant's answer 
to the medical examiner stated that he had not been rejected by another 
company. Plaintiff offered to prove that the applicant's answer was 
that he had been rejected by the Catholic Knights of America, but 
that the doctor said that made no difference, it not being an old line 
company, and wrote the answer "No." Offer rejected. Binding in- 
structions for defendant. Affirmed in a per curiam. 

Without discussing the case any further I must refer to another 
l>hase of the present case, which makes it impossible for the plaintiff 
to recover, regardless of the view which might ultimately be laken 
on the qniestion of pleading, and which would make a new trial use- 
less. In the application signed by the insured and made a part of the 
contract is the following clause : 

"Being desirous of insuring my life with the Aetna Life Insurance 
Company, I do hereby declare and warrant that I am now in good 
health, of sound body and mind, and that the following statements 
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are full, correct and true; and that I have no knowledge or informa- 
tion of any disease, infirmity or circumstance, jiot stated in this appli- 
cation, which may render insurance of my life more hazardous than 
if such disease, infirmity or circumstance had never existed; and I 
do hereby agree that the declarations and warranties herein made, and 
the answers to the following questions, shall be the basis and form 
part of the contract (or policy) between me and said company, and 
that if the same be in any respect untrue said policy shall be void." 

Also the following clause: "And I further agree that no state- 
merit or declaration made to any agent, examiner, or any other person, 
and not contained in this application, shall be taken or considered 
as having been made to, or brought to the notice or knowledge of said 
company,^ or as charging it with any liability by reason thereof." 

In view of these warranties how is it possible, under the undis- 
puted facts of this case, for the plaintiflf to get his case to a jury ? 

The mle for a new trial is discharged and a new trial is refused. 



The incapacity of a man^s administrator to receive the proceeds 
of a policy on his life, which had been assigned to his wife, because he 
wilfully took her life, is held, in Lanier vs. Box (Tenn.) 64 L. R. A. 
458, not to cause their escheat to the state ; but it is held that they will 
pass to her distributees as though the husband had never been in ex- 
istence. 



Acquittal of a criminal charge is held, in Bekkeland vs. Lyons 
(Tex.) 64 L. R. A. 474, not to be evidence of want of probable cause, 
in an action by accused against the prosecuting witness to recover dam- 
ages for malicious prosecution. An extensive note to this case collates 
the other authorities on acquittal or discharge on a criminal charge as 
evidence of want of probable cause. 



A corporation is held in Saylor vs. Parsons (Iowa) 64 L. R. A. 
542, not to be liable for injuries to its employee in attempting to rescue 
one of its members who, in superintending and working with the em- 
ploye, undermines a wall so that it is about to fall upon him, when the 
employe springs forward from a place of safety to avert the impending 
accident.* 
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In the Court of Common Pleas of Lackawanna County, No, 265, 

September Term, 1903, 

CASE STATED. 

Joseph A, Scranton vs. Lackawanna County. 

The state constitution provided for the office of controller as an alternate 
or substitute for that of auditor, leaving it to the legislature to de- 
termine the conditions upon which the change should take place. It 
therefore follows in the matter of fixing the commissions of the county 
treasurer, the controller stands in the place of the auditors after that 
office ceased to exist and was entitled to participate in the saipe ca- 
pacity as the auditors had done theretofore. 

The act of June 27, 1896, P. L. 403, is nothing but a change in the name of 
the officer and that is not within the purpose of the constitutional 
prohibition. 

Mr. S. B. Price, for plaintiff. 

C. C. Donovan, county solicitor, for defendant. 

Opinion by Newcomb, A. L. J., May lo, 1905. 

This case was first argued nearly two years ago. Later there was 
further argument at the request of the court. In the meantime other 
.litigation ensued- which it was thought would draw in controversy the 
same question and make it unnecessary to decide this case. In that 
way it has remained undisposed of.^ Recently counsel advised us of 
their desire to have the question decided upon the facts as" presented 
here. It was found necessary to return the papers for more definite, 
satement of the facts in one particular which has now been done by 
amendment. We deem it proper, in view of the length of time the 
cause has been pending, to make this explanation. 

Under the stipulation for judghient the plaintiff has the affirtna- 
tive of two propositions : 

1. That upon the expiration of the 'term of the last board pf 
auditors when that ofiice ceased to exist in this county, the tribunal cre- 
ated by the act of April 15, 1834, to fix the rate of the county treas- 
urer's commissions also ceased to exist, and thereafter there was no 

' power anywhere to fjx the rate for 1903, the last year of the plaintiff's 
term as treasurer. 

2. Consequently the attempt of the commissioners to fix the rate 
for that year, either with or without the concurrence of the controller, 
was entirely nugatory, and of necessity the rate last fixed with the 
approval of the auditors would continue. 
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Failing as to either of these propositions the plaintiff's case fails 
and the county would be entitled to have judgment. We think the 
plaintiff's contention takes too narrow a view of the purpose and effect 
of the legislation which created the office and defined the duties of 
county controller. In the first place the constitution provided for the 
office of controller as an alternate or substitute for "that of 'auditor > 
leaving it to the legislature to determine the conditions upon which 
the change should take place. 

Const. 1874, Art. XIV., Sec. i. 

Therefore there was nothing to prevent the legislature from 
abolishing the office of auditor provided that of controller was sub- 
stituted in its place in counties having a population of I50,(XX) or over. 
Upon the office of controller being filled, in pursuance of the act of 
June 27, 1895, P- L. 403, the' office of auditor became abolished in 
this county at the expiration of the term of the then incumbents. 

Lloyd vs. Smith, 176 Pa., 213. 

The two offices could not exist together except so far as was 
unavoidable during the balance of the term of the auditors then in 
office. 

Thus the notion of substitution of the one for the other is funda- 
mental, and keeping that in mind we are led irresistibly to the con- 
clusion that whatever other duties and powers the act of 1895 may 
have devolved upon the controllers, all those powers theretofore exer- 
cised by the auditors not otherwise provided for, were intended to be 
transferred to the controller. If this is correct, it follows that in the 
matter of fixing the treasurer's commissions the controller stood in the 
place of the auditors after that office ceased to exist, and for the year 
1903 was entitled to participate with the commissioners in fixing the 
rate in the same capacity as the auditors had done theretofore. This 
construction leads to no inconsistent results and is in entire harmony 
with what was said by the Supreme Court in Lloyd vs. Smith. The 
act of 1895 w^s there attacked as unconstiutional on several grounds. 
They were all passed upon by the appelate court in order "to make 
an end of the question." One of the grounds challenged the validity 
of the act for the very reason that it transferred the powers and duties 
of the auditors under the act of 1834 bodily to the controller by 'mere 
reference to the latter act without enumerating or re-enacting them at 
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length. This is true, said the court in effect, bat it may be done with- 
out offending against any provision of the constitution. We quote 
from the opinion the following: "The 15th section of the act of 1895 
is not a revival, extension or conferring of the provisions of the act of 
April 15, 1834, so as to bring it within- the prohibition of Section 6 of 
Article 3 of the constitution. It makes no change in the duties of the 
ofike, but merely in the name of the officer by whom they are to be 
performed. If the act had provided that 'the officer now known as 
the county auditor, shall hereafter in all counties having one hundred 
and fifty thousand inhabitants and. over, be called the county controller, 
and shall in addition to the duties and powers of said officer have the 
following,' then enumerating the new duties and powers covered by 
the act, its effect would have been precisely the same and yet it could 
hardly have been contended that it was unconstitutional for not re- 
enacting at length all the provisions of the act of 1834. In substance 
this section of the act of 1895 is nothing but a change in the name of 
the officer and that is not within the purpose of the constitutional 
prohibition." 

This being the effect of the act of 1895, it follows inevitably that 
after the auditor ceased to exist as an officer, all and singular the duties 
and powers thereto fore exercised by him under the act of 1834 not 
otherwise provided for or supplied, were to be performed by the con- 
troller. One of the duties of the auditors was to approve or dis- 
approve the rate of the treasurer's commissions in question here. 
There was nothing in the act of 1895 to dispense with or supply that 
function. When the time came that there were no auditors to act in 
the matter the controller necessarily stood in their place. 

It follows that the plaintiff's first proposition is untenable, because 
the commissioners had the power and were in duty bound to fix the 
rate in question, though they could do so only with the approbation 
of the controller. They have taken action, but it was ineffective for 
want of the controller's approval. He was present at the time ap- 
pointed for that purpose by the commissioners. The latter took the 
ground that they alone were charged with the duty of fixing the rate; 
but for all that the controller did exercise his right to disapprove their 
action. This left the rate of commission undetermined and it has re- 
mained so ever since. Here we have to leave it also without determin- 
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ing what the plaintiff is entitled to have for Ms services, as that 
question is not raised by the case stated. While hot called upon to do 
so we venture to add that upon the failure of the com^nissioners and 
controller to fix the rate, either party might have taken an appeal to 
tliis corrt, whereupon it would devolve upon the court to fi^t it. 

Act April i6, 1875, P- L. 54, Sec. i. 
Whether the time for taking . such appeal has now expired, and 
whether the court has power on cause being shown to allow ah 
^appeal after the expiration of the time limited by the statute,- are 
questions which we cannot determine until they arise. )■ 

On the special facts stated the issue is with the county, and judg- 
ment is accordingly entered for the defendant. 



Employes of a mining partnership, who are charged with the care 
and management of its property, are held, in Markley vs. Snow (Pa.) 
64 L. R. A. 685, not to act within the scope of their employment in 
causing, long after the commission of the crime, the arrest, for the pur- 
pose of vindicating the law, of one who is isuspected of having set fire to 
a building belonging to the partnership, so as to render the partnership 
liable for malicious prosecution in case the arrest proves to have been 
without justification. 

The manufacturer of a huggy, who sells it to a municipal corpora- 
tion for the use of one of its employes, representing it to be strong and 
in good. condition, but knowing that it is in fact defective, the defect 
being so concealed that the purchaser cannot dectect it, is held, in 
Woodward vs. Miller (Ga.) 64 L. R. A. 932, to be liable in damages to 
the person whose use of the buggy was contemplated at the time of the 
sale, for injuries caused by such defect. 



The use of land for the erection and maintenance, by railway com- 
panies, of hotels and eating stations along their roads for the accom- 
modation of their employes and passengers is held, in Abraham vs. Ore- 
gon & C. R. Co. (Or.) 64 L. R. A. 391, to be a legitimate railroad pur- 
pose only when they are reasonably necessary for the convenience of 
such persons. 
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In the Court of Common Pleas of Lackcnmnna County, No, 1143, 
Septeniber Term, ipoj. 

DIVORCE— RULE TO SHOW CAUSE WHY AN' ORDER 
INCREASING ALIMONY SHOULD NOT BE GRANTED. 
RULE TO 'SHOW CAUSE WHY AN ORDER ALLOWING 
ALIMONY PENDENTE LITE SHOULD NOT BE VA^ 
GATED.— RULE FOR ATTACHMENT FOR NON-PAY- 
MENT OF ALIMONY. 

A. A. Chase vs. G. E. Chase, 

A divorce proceeding was begun in the summer of 1903. On the 27th of 
October, 1903, respondent petitioned court for alimony pendente lite 
and counsel fees. Court made order for payment of same. In Jan- 
uary, 1904, verdict was rendered in favor of respondent. No appeal 
and no 'motion to dismiss the libel had been made. No proceedings to 
enforce the payment of alimony was taken until many months after 
the trial 

On a rule for attachment for the non-payment of alimony, it was held that 
although there never had been a formal order dismissing the libel, 
yet such an order could only be moved for by respondent, and it is 
not for her to say that on that account the case is still pending. 

The purpose of allowing alimony pendente lite is to furnish the wife with 
means of support while defending proceedings brought against her by 
lier husband, or while conducting proceedings for divorce instituted by 
her. When the suit is ended the necessity for alimony has passed. 

An attachment is never issued against a party or a witness unless he is 
shown to be in contempt of the court. He can only, be in contempt 
by disobeying some process or order of court previously served upon 
him. 

Mr. A. A. Chase for plaintiff. 

Mr. E. W. Thayer for defendant. 

Opinion by Kelly, A. L. J., May 8, 1905. 

This is a proceeding for divorce, begun in the summer of 1903. 
On the 27th of October, 1903, the respondent presented her petition 
asking for an allowance of alimony pendente lite and counsel fees, and 
a rule to show cause was granted. On January 4, 1904, the rule was 
made absolute and an order was made directing -the payment of $25 
counsel fees and $10 per month alimony. We assume that the counsel 
fee was paid, as there has been no complaint to the contrary, but the 
order for alimony has never been complied with. The case was 
called for trial before a jury on January 12, 1904, and after a trial 
lasting several days, a verdict was rendered in favor of the respondent. 
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A rule for a new trial was granted, which was discharged on No- 
vember 5, 1904. No appeal has been 'taken by the libellant and no mo- 
tion to dismiss the libel has ever been presented by the respondent 
No proceedings were taken by the respondent to enforce the payment 
of alimony until many months after the trial, and several weeks after 
the rule for a new trial had been discharged. 

Under these circumstances is the respondent entitled to have the 
order for alimony enforced? In the first place the rule for an attach- 
ment must be discharged because no order of the court was never 
served upon the libellant: In Re. Garis, 185 Pa., 502; Luther vs. 
Luther, 25 C. C, 16. "An attachment is never issued against a party 
or a witness unless he is shown to be in contempt of the court. He 
can only be in contempt by disobeying some process or order of court 
previously served upon him:" — Sharswood, J., in Pierce vs. Post, 6 
Phila., 494, quoted and approved by Mr. Chief Justice Sterrett, in. 
Re. Garis, supra. But passing this technical objection and deciding 
the matter upon its merits, we do not think the respondent is entitled 
to have the decree for alimony enforced. The purpose of allowing 
alimony pendente lite is to furnish the wife with means of support 
while defending proceedings brought against her by her husband, or 
while conducting proceedings for a divorce instituted by her. But 
when the. suit is ended the necessity for alimony has passed. The 
respondent here had the benefit of the services of able counsel, who 
defended her case successfully ; she never took any steps whatever to 
collect alimony during the course of the proceedings, and it can only 
be reasonably inferred that she got along very well without it. There 
was practically a final -determination of the case in her favor before 
she took any steps to collect. Although there never has been a formal 
order dismissing the libel, yet such an order could only be moved for 
by her, and it is not for her to say that on that account the case is 
still pending. We think the case is covered by the opinion of Arch- 
bald, J., in this court in Parfrey vs. Parfrey, 2 C. P. R., 259, and 
that nothing can be profitably added to what he there said. 

It necessarily follows that the rule for increase of alimony must 
be discharged. And as to the rule to revoke the order allowing ali- 
mony, that may be discharged also. We refuse to enforce it at this 
late day, and it is, therefore, a nullity. The rules are all discharged. 
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In the Court of Quarter Sessions of Venango County, No. S, April 

Term, J903, 

EXCEPTIONS TO REPORT OF VIEWERS. 

Road in Siverly Borough. 

Under the General Borouffh Act of April 3, 1S51. P. Ii. 320, and its Bupple- 
mentfl, Uie power not only to ordain and lay out new streets wholly 
within the same, is vested exclusively in the borough authorities, and 
th« Court of Quarter Sessions is without Jurisdiction. 

The fact th^t the borough authorities signed the petition for the vacation 
of the street or road in question does not estop them from afterwards 
raising the question of the court's Jurisdiction. Parties cannot, by 
agreement, give the courts Jurisdiction over matters of which they aro 
not- by law authorized to take cognizance. 

John M. McGiU, for exceptions. 
F. W. and J. S. Hays, against 
Opinion by Criswell, P. J., Nov. 28, 1904.- 

The first and second exceptions in this matter raise the question 
as to the jurisdiction of the court to vacate the road in question. It 
appears from the petition, the order to the viewers and their report, 
that the road proposed to be vacated lies wholly within tlie limits of 
the Borough of Siverly; but the petition and the order refer to.it as 
being part of an old road, leading from Oil City to Horse Creek. It 
appears that this road, as laid out, passed through what is now the 
Borough of Siverly. 

From the evidence taken in support of the exceptions, it appears, 
and is found, that the road referred to as having been laid out some 
time prior to 1830, from a point within the limits of the present site 
of the City of Oil City to a point on the Allegheny river opposite to 
the mouth of Horse Creek, was never opened or used up the river 
beyond the limits of the Borough of Siverly, and its eastern terminus 
is now within the limits of the borough. Its westerly terminus is like- 
wise within the borough, or rather at the borough line, a section 
thereof, as formerly used, beginning at the borough line and extend- 
ing some distance within the city limits, having been sometime since 
vacated and closed, thus leaving the end of the road within the borough 
now proposed to be vacated a cul de sac. 

While we have referred to an old road as having been laid out 
from the present site of Oil City to Horse Creek, no record of such a 
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road has been shown. Mr. Hays testifies that in the year 1884 he 
found, in Road Docket No; 2, at pages 296 to 300, a report of viewers 
laying out a road between the points indicated. Shortly thereafter he 
found that the pages upon which the report had been recorded had 
been cut out of the record. Assuming this to be true, which we do, 
and assuming, further, that the report of the viewers was one which 
had been regularly approved by the Court of Quarter Sessions, which 
fact does not appear, we have only the fact that a road was laid out 
between the points indicated, which was never opened up the river 
beyond the present limits of the borough, and we are wholly without 
information as to the courses and distances of the road so laid out, 
except as we have the opinion of Mr. Hays that Colbert avenue, in 
Oil City, and River street, in the Borough of Siverly, are undoubtedly 
parts of this old road. Under the circumstances, we must assume and 
conclude that the road proposed to be vacated is not a part of a puWic 
road extending beyond the limits of the borough, but is one wholly 
within the limits of the borough. The petition is based upon the 
assumption, and all parties to the proceedings have assumed, that the 
road or street which it is proposed to vacate is a public road or street, 
but how it became such does not appear otherwise than above stated, 
and it is not material to now inquire. The material fact is whether 
or not it is a public road or street extending beyond the limits of the 
borough. 

• It is well established that, under the General Borough. Act of 
April 3, 1851, P. L. 320, and its supplements, the power and jurisdic- 
tion to not only ordain and lay out new streets wholly within boroughs, 
but to vacate such as are laid out wholly within the same, is in the 
borough authorities and not in the Court of Quarter Sessions. Such 
being the case, under the facts found, the jurisdiction in this case is, 
in our opinion, in the borough authorities and- not in the court. 

It is claimed, however, that because the borough authorities signed 
the petition for the vacation of the street 6r road in question, the 
borough is now estopped from questioning the jurisdiction of the court. 
But parties cannot, by agreement, give to courts jurisdiction over 
matters which they are not by law authorized to take cognizance of. 
As well might it be claimed that if this proceeding had been com- 
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menced by petition addressed to the Orphans' Court, such court would 
have jurisdiction to hear and determine the same. 

In view of these conclusions, it is unnecessary to consider the re- 
maining exceptions. 

And now, Nov. 28, 1904, the first and second exceptions to the 
report of the viewers in this matter are sustained and the report is 
set aside. 



In the Court of Common Pleas of La-ckawamia County, No, 60s, Sep- 

tetnber Term^ 1904. 

CERTIORARI. 

City of Scranton vs. Thomas H. Clark, 

Everything requisite to support a summary conviction must appear on the 
record and the validity of the conviction must be determined by what 
appears on its face and not by something de hors the record. 

A copy of the evidence attached to th6 proceedings sent up forms no part 
of the transaction. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 
Messrs. Willard, Warren & Knapp, for defendant. 
Opinion by Newcomb, A. L. J., May 8, 1905. 

The >yrit in this case brings up for review the record of an alder- 
man of this city in a proceeding highly penal and 'summary in form and 
character. It was begun by warrant for the arrest of the defendant 
founded upon information charging a violation of a penal statute. It 
resulted in his conviction and the imposition of a fine of fifty dollars 
upon him. The essential part of the transcript sent up is as follows : 
"Now, July I, 1904, after fully considering all the evidence I find that 
the defendant was guilty of the violation of section 2d of the' act of 
assembly approved June 7, 1901, of the plumbing laws of the city of 
Scranton, Lackawanna county, state of Pennsylvania, in this, that he 
carried on the business of master plumber without having a license,, 
and we impose a fine, etc., etc." 

The act referred to is undoubtedly the act of 7th June, 1901, P. L. 
493, providing for the examination, licensing and registration of per-? 
sons engaged in the business of plumbing in second class cities. We 
may assume that, but what was the evidence which was fully consid- 
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ered? Were there witnesses present at the hearing? If so, were the> 
sworn ? Were they examined ? What, in substance at least, was their 
testimony? To all these questions the transcript is silent, and that, 
among other matters, is assigned for error. 

In Corii. vs. Borden, 6i Pa., 272, the essentials of a summary con- 
viction were declared to be, first, an information or charge against the 
accused; second, he must be summoned or have notice of such charge 
and have opportunity to make defense ; third, the evidence against him 
must be such as the common law approves, unless the statute expressly 
directs otherwise; fourth, if found guilty there must be a conviction, 
judgment and execution, all according to the course of the common 
law, directed and influenced by the special authority given by the stat- 
ute ; and lastly, there must be a record of the proceedings wherein the 
justice must set forth the particular manner and circumstances so that 
if he be called to. account for the same by a Superior court it may ap- 
pear that he has conformed to the law and not exceeded the bounds 
prescribed to his jurisdiction. Aga;in, in the same opinion, referring 
to the recording of the evidence h is said, "on this point the English 
cases observe great strictness ; and in our own we have never held that 
less than the essential parts or particular substance of the whole testi- 
mony should be set forth." 

Rex vs. Vipont, 4 Burr, 1163. 
Rex, vs. Nillett^ 4 ib. 2063. 
King vs. Lovett, 7 T. R., 152. 
King z^s. Clark, 8 ib. 220. 
Mayer z'^. Mason, 4 Dal. 266. 
Com. vs. Btirkhart, 23 Pa., 521. 
Vmi Szvartozv vs. Com., 24 Pa., 131. 
Com. vs. Nesbitt, 34 Pa., 398, 
and many other cases are to the same effect. 

Tested by this rule it will be seen at a glance that the recoril here 
is fatally defective. The alderman attached to his transcript what pur- 
ports to be a typewritten copy of the evidence heard by him, and no 
doubt meant to comply with the rule, but the defect in the record can- 
riot be suppiled in that way. Ever>'thing requisite to support such con- 
viction must appear on the record, and the validity of the conviction 
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must be. determined by what appears on its face and not by reference 
to something de hors the record. 

Laiverty i*s. Cotiu, 4 C, C, /?., 757. 

Copy of the evidence attached to the proceedings sent up forms no 
part of the transcript. 

Young vs. Gets, 6 D, R., y8. 

We do not pass upon the other exceptions, but for the reason 
stated the judgment is reversed and proceedings set aside. 



In the Court of Common, Pleas of Lackazuanna County, No. 116, May 

Term, 1904. 

DEMURRER TO PLEA OF GARNISHEE. 

Use of George A, Walker vs. Annette Reynolds, Defendant, and Rocky 

Glen Water Company, Garnishee. 

It is only where the stock stands on the books in the name of some one 
other .than the debtor that the attachinfr creditor Is required to lay 
srround for his writ by giving security and making affidavit that he 
believes the stock to be really the property of the defendant. 

Act of June 16, 1836, P. L. 767. 

Mn Clarence Balentine, for plaintiff. 

Messrs. John McGahren and S. B. Price, for defendant. 

Opinion by Newcomb, A. L. J., May 8, 1904. 

A writ of attachment in execution issued under the act of June 
16, 1836, P. L., 767, I P. Dig., 834, et seq. - After appearance by the 
garnishee interrogatories were filed and the garnishee was ruled to an- 
swer. One evident purpose of the interrogatories was to make the gar- 
nishee disclose whether the defendant was the owner of any shares of 
the capital stock of the Water Company, and if so, of how many. The 
garnishee answered, and upon plaintiff moving for judgment an 
amended answer was filed showing that at all times with which the 
suit is concerned sixteen shares of said stock appeared by the books of 
the company to belong to»the defendant, but that the garnishee was in- 
formed and believed they had been assigned on or about December i, 
1903, by defendant to one James B. Connolly, that being prior to the 
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issuing of this writ. The rule for judgment was thereupon discharged, 
and later the garnishee being ruled to plead, filed the plea which is at- 
tached as insufficient. That is the question now before us. 

The plea in effect is a motion to quash the writ because it was 
issued without affidavit as to the real ownership of the stock and recog- 
nizance as required by the act of 1836. Waiving the question of prac- 
tice whether the point can be raised in this way, it is clear that the 
provision of the statute relied upon by the learned counsel doesn't apply 
to ,a case of this kind. It is only where the stock stands on the books 
in the name of some one other than the debtor that the attaching cred- 
itor is required to lay ground for his writ by giving security and 
making affidavit that he believes the stock to be really the property of 
the defendant. In other words, as applied to this case, had the stock 
^ stood in the name of Connolly on the books of the company, and the 
plaintiff sought to i^ttach it as the property of Miss Reynolds, he would 
have to first file his affidavit and recognizance, failing in which the mo- 
tion to quash would be proper. But under the facts as they now appear 
there was no irregularity in the procedure, and, hence, no ground for 
quashing 'the writ. The pleia of nulla bona will protect the garnishee. 
If it doesn't protect Connolly that is no concern of the garnishee. Con- 
nolly may avail himself' of the further provisions of the statute if he 
asserts title to the stock and have his right determined in this proceed- 
ing if he so desires. 

The demurrer is sustained with leave to the garnishee to plead 
issuably within five days. 



Failure to comply with the requirement for immediate notice of the 
death of one insured against accident, and for proofs of death within 
two months, is held, in Munz vs. Standard L. & A. Ins. Co. (Utah) 62 
L. R. A. 485, not to absolve the insurer from liability on the policy, 
where the beneficiary, who resides some distance from the place of the 
accident, does not learn of it or of the policy until more than the required 
time has elapsed, if the requirements are complied with within a rea- 
sonable time after the facts are ascertained. 
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In the Court of Conifnon Pleas of Lackawanna County, No. s/i] Janu- 
ary Term, 1905. 
HABEAS CORPUS. 

Commonwealth ex, rel. John F. Nolan vs. The City of Scranton and 
IraT. Mitchell, Constable of the Ninth Ward. 

It is a greneial principle that in all summary proceedings the record must 
contain every thingr to give the court Jurisdiction' and show that the 
Jurisdiction was exercised in all essential particulars in accordance with 
the law, or the proceedings will be invalid. The record should show in 
what respect the law has been violated; that all the .proceedings oon- 
form to the law; that the charge is sustained by the testimony of duly 
qualified witnesses or by the confession of the defendant; and that 
the judgment was duly entered. 

It is a well understood proposition that before there can be an execution 
issued there must first be a Judgment, order or decree, otherwise the 
execution will be null and void and will .confer no authority upon the 
officer to whom it is directed. A mere finding by a Justice of the peace 
in favor of the plaintiff, without the entry of judgment, will not sup- 
port an execution. 

A violation ©f the 71st section of , the Act of 7th June, 1901, P. L. 493. clearly 
contemplates first, a conviction of the offence complained of, and 
second, a sentence. 

The legislative intent was that after conrlotion of the offender the magistrate 
or alderman should fix the amount of the fine and pass sentence ac- 
cordingly. Such a conviction and sentence would constitute a Judg- 
ment, i 

Mr. G. M. Watson, for plaintiff. 

Mr. D. J. Davis, City Solicitor, for defendant. 

Opinion by Kelly, A. L. J., May 8, 1905. 

In his petition for a writ of habeas corpus the relator sets out in 
full the record of the alderman before whom summary proceedings 
were had against him, showing that he was proceeded against by the 
Plumbing Inspector of the city of Scranton for violation of the provi- 
sions of the act of 7th June; 1901, P. L. 493, in that he carried on and 
worked at the business of plumbing without first obtaining a certificate 
or license from the director of the Department of Public Safety, etc. 
The constable answered that he had the body of the relator, having ar- 
rested him by virtue of a writ of execution containing a clause of ca* sa. 
issued by the alderman of the Ninth ward of the city of Scranton. No 
testimony was taken, and the matter was argued and submitted id us 
upon the papers in the case. 
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The question raised is whether the execution with clause of ca. sa. 
was properly issued. We will not pass upon the regularity of the 
whole record as we would upon a certiorari, but will simply exanline 
into the record sufficiently to determine whether the execution upon 
which the relator was arrested was legal process or not, for if the 
record did not justify the issuing of the writ, then the relator was un- 
lawfully restrained of his liberty and should be discharged. 

In all summary proceedings the record must contain everything 
necessary to give the court jurisdiction and to show that the jurisdic- 
tion was exercised in all essential particulars in accordance with the 
law, or the proceedings will be invalid. This is a general principle 
sustained by many authorities: 20 Am. & Eng. Enc. PI. & Pr., 1091. 
The record should show in what respect the law has been violated; 
that all the proceedings conform to the law ; that the charge is sustained 
by the testimony of duly qualified witnesses or by the confession of the 
defendant; and that the judgment was duly entered: Clark vs. Bart- 
lett, 8 Phila., 301 ; Reid vs. Ward, 102 Pa!, 312. It should show an in- 
formation or charge against the accused; that the accused had notice 
and opportunity to make defense; the evidence against him must be 
such as the common law approves, unless the statute expressly directs 
otherwise; if found guilty there must be a conviction, judgment and 
execution, all according to the common law, directed and influenced by 
the special authority given by the statute ; and there must be a record 
of the whole proceedings wherein the justice must set fdrth the par- 
ticular .manner and circumstances: Com. vs. Borden, 61 Pa., 272. 

it is a well understood proposition that before there can be an 
execution issued there must first be a judgment, order or decree, other- 
wise the execution will be null and void and will confer no authority 
upon the officer to whom it is directed : 8 Am. & Eng. Ency. PI. & Pr., 
313. A mere finding by a justice of the peace in favor of the plaintiff, 
without the entry of judgment, will not support an execution : Sare vs. 
Butcher, 141 Ind., 146. 

In this case the charge was a violation of the'^ act of assembly al- 
ready referred to. The 71st section of the act provides: "Any person 
or persons who shall fail to comply with any of the provisions of this 
act, regarding the procuring of a certificate or license to engage in or 
work at the. business of plumbing or house drainage, shall be liable to 
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a fine of not less than ten dollars, nor exceeding fifty dollars, for each 
and every day he or they shall engage in or work at said business with- 
out having first obtained said certificate or license; and any person or 
persons who shall violate any of the rules, regulations or requirements 
set forth in this act, regarding the construction or testing of plumbing, 
house drainage or cess-pools, shall be liable for every such offense to 
a fine of n9t less than ten dollars, nor more than fifty dollars, which 
fines shall be recoverable before any alderman or police magistrate in 
said cities, by summary proceeding, and shall be sued for in the name 
of such cities, and when collected shall be paid into the treasury there- 
of." 

This clearly contemplates first, a conviction of the offense com- 
plained of, and second, a sentence. It was not the legislative intent 
that the city should sue to recover either the maximum, the minimum, 
or any intermediate part of the penalty, but that after conviction of the 
offender the magistrate or alderman should fix the amount of the fine 
and pass sentence accordingly. Such a conviction and sentence would 
constitute a judgment, and whether execution could then be issued, or 
the defendant be committed, is a question we do not now have to pass 
upan. But in this case there was no conviction or sentence, nor any 
entry of judgment. After hearing he reserved his decision for ten 
days and at the expiration of that time his disposition of the case as 
shown by his record was as follows: "Now, October 21, 1904, at ten 
o'clock a. m., it appearing to me, the said police magistrate and alder- 
man as aforesaid, that the said John F. Nolan is guilty of the, premises 
charged upon him by the said information, it is therefore considered 
and adjudged by me, the said police magistrate and alderman that the 
said John F. Nodan, according to the act of the general assembly afore- 
said, and in accordance with the 71st section of the said act which 
reads as follows (quotations of the 71st section in full). And I do 
hereby adjudge the said John F. Nolan for the said offense hath for- 
feited the sum of $25, lawful money of Pennsylvania, for the use and 
benefit of the city of Scranton, and that the said John F. Nolan shall 
pay to the city of Scranton the said sum of $25. The said suit having 
been instituted as the city of Scranton against John F. Nolan, according 
to the form of the statute in the case made and provided." This does 
not show a conviction and sentence, nor does it show an entry of judg- 
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ment in favor of the city and against the defendant in the sum of $25. 
Even if it could be considered as an entry of judgment for $25, we do 
not consider such a judgment authorized by the statute and by the 
method of procedure in this case. 

We therefore hold that the execution by virtue of which the rela- 
tor was arrested was null and void, and it follows that he should bd 
discharged. 

And now. May 8, 1905, after hearing, it is ordered that the relator, 
John F. Nolan, be discharged from custody, and that the costs of these 
proceedings be paid by the county of Lackawanna. 



In the Qourt of Quarter Sessions of Lavkaziwma County, No. 113, 

October Sessions, 1904. 

RULE FOR A NEW TRIAL. 

Commonwealth vs, Giambatista Selio. 

Where after- discovered evidence discloses sufficient to justify a Jury in con- 
victing a person, other than the defendant, the court will grrant a new 
trial. 

W. R. Lewis, District Attorney, for commonwealth. 
Messrs. M. E. & J. W. McDonald, for defendant. 
Opinion by Edwards, P. J., May 22, 1905. 

The defendant was convicted of felonious wounding. The mo- 
tion for. a new trial is based on after-discovered evidence. The case is 
certainly of a perplexing character. At the trial the prosecutor, Mor- 
elle, who was stabbed three times, and who, for some time, was at the 
point of death, positively identified the defendant as the one who in- 
flicted the injury. Three or four other witnesses corroborated the 
prosecutor. The evidence as to the identification of the defendant was 
clear and positive. To justify us in granting a new trial the after- 
discovered testimony must be of a very convincing nature. 

On the other hand the depositions taken on the rule for a new trial 
make out a case almost equally strong against another Italian by the 
name of Clano. Ten witnesses were sworn and at least three of them 
identified Clano as the one who used the knife. Some of them testify 
that he exhibited the knife covered with blood soon after the stabbing. 
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It may or may not be a coincidence that the knife shown by Clano was 
of the same kind as the knife found on the defendant. The place of the 
affray was at an Italian picnic. There was a large crowd present and 
there were many fights. The chances are that if there had been a gen- 
eral search many more knives, or stilettos, of a similar character would 
have been found. At any rate, it is safe to state that the depositions 
disclose sufficient evidence to justify a jury in convicting Clano of the 
assJiult on Morello. This being the case it would be our duty to grant 
the defendant a new trial. 

The only question left for us to determine is whether the facts 
disclosed come within the rules governing after-discovered evidence. 
The testimony is not cumulative. Indeed it is flatly contradictory of 
the commonwealth's case. Nor can we say that there might not be a 
different result if a new trial is granted. But it is contended that the 
defendant could have easily secured all the testimony now offered by 
the exercise of reasonable diligence. There is considerable merit in 
this contention. It appears that nearly all of the ten new witnesses, 
were friendly with the defendant. They saw him often before the trial. 
They ''knew he was charged with the assault on Morello and that he 
was in jail before he secured bail. Some of them even were present 
at the trial and were on the witness stand; but as to this fact it is fair 
to say that there was another defendant included in the indictment, 
who was tried with Selio, and these witnesses claim they were interro- 
gated only as to the other defendant. We would consider that the 
after-discovered testimony in this case fails to meet this last test re- 
ferred to; but we a;:e bound to consider all the circumstances. The 
counsel for defendant, obtaining their information through an inter- 
preter, did not know that some of the witnesses whom they placed on 
the stand had any knowledge as to the stabbing, and, therefore, did not 
inquire as to that fact. Nor, as the depositions show, did the witnesses 
know much of what was goin^ on at the trial. The questions asked by 
the interpreter in Italian to the witnesses and the answers to the ques- 
tions, were given generally in a low tone of voice, and when the an- 
swers were translated into English by the interpreter, although in a 
louder voice, the witnesses did not understand because of their ignor- 
ance of our language. We refer here to the witnesses who sat in the 
court room while the trial was going on, and who Had information vital 



146 LACKAWANNA JURIST. 

to the interests of the defendant, who was their friend, yet did not dis- 
close this information to anybody. 

We have concluded to grant this defendant a new trial because 
we do not want to assume the responsibility of a possible injustice. We 
believe that all the evidence should again be passed upon by a jury of 
twelve men. 



In the Court of Common Pleas of Lackawanna County, No. 638, 
November Term, ipoi. 

EXCEPTIONS TO AUDITOR'S REPORT. 

In Re. ^ Assignment of Imperial Stain, Paint and Filler CompofCy for 

Benefit of Creditors. 

The insolvency act of June 4, 1901, is not in force where the bankruptcy ^aw 
has Jurisdiction. 

Opinion by Edwards, P. J., May 22, 1905. 

The decision of the Superior Court, in Potts vs. Smith Mfg. Co., 
25 Sup. Ct. Rep., 207, to the effect that the Pennsylvania insolvency 
act of June 4, 1901, is suspended under certain conditions by reason 
of the existence of the federal bankruptcy act has led to a complicar 
tion in the rights of the parties to the case at bar. A brief history of 
the case will disclose the difficulty. 

The Imperial Stain, Paint and Filler Company, being insolvent, 
made an assignment for the benefit of creditors on October 28, 1901. 
The assignee took possession of the property on the same day, but did 
not record the deed of assignment until 4 or 5 o'clock of the afternoon 
of October 30th. Nor did he file his bond until November 13th. He 
proceeded to realize on the assests of the company, selling its property 
and collecting its debts. The assignee filed his final account and an 
auditor was appointed to make distribution. The fund is $2,394.02, 
and the auditor distributes it pro rata among the creditors after allow- 
ing certain preferred claims. If these were all the facts in this, case 
there would be no complication and the auditor's report could be con- 
firmed pro forma. 

The difficulty arises over the claim of Heath & Milligan Mfg.. Co., 
amounting to $964.01 and interest. Suit was brought on this claim on 
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August 17, 1901 ; September i6th, an affidavit of defense was 
filed; October i8th exceptions to sufficiency of the affidavit; Octo- 
ber 23d court holds affidavit insufficient, and by verbal order, after- 
wards reduced to writing, gave five days to file supplemental affidavit. 
On October 30th judgment was entered by agreement in favor of 
plaintiflF, and on the same day an execution was issued, the sheriff at 
10:05 a. m. lev>ing upon the property of the Paint Company. It will 
be noted that the levy was made in the forenoon, and the deed of as- 
signment recorded in the afternoon, of the same day. The assignee 
then applied to the court for a stay of execution. The court, after ar- 
gument, stayed the execution, filing an opinion and making the follow- 
ing order: "Ndv. 12, 1901, the execution in this case is stayed, without 
prejudice to the plaintiff's rights as to whatever preference he may be 
entitled to under the Insolvent Act of 1901, upon distribution by the 
assignee of the defendant's estate." 

The execution, having been stayed, the property levied upon b) 
the sheriff was subsequently sold by the assignee and this is the prop- 
erty that has produced the fund now for distribution. Counsel for the 
tteath'& Milligan Mfg. Co. appeared before the auditor claiming pay- 
ment in full of the amount of its judgment. The auditor allowed only 
a pro rata part of the claim. There is no question as to the standing of 
the Heath-Milligan judgment. The auditor properly finds that it is a 
bona fide judgment obtained ip adverse proceeding arid was followed 
by execution and levy made prior to any knowledge on the part of the 
plaintiff of the insolvency of the defendant or of the assignment pro- 
ceedings. 

The situation, therefore, is that the plaintiff in said judgment, if 
it had been allowed to proceed with its execution, would have realized 
on its judgment the full amount of its claim. We stayed the execution 
under the provisions of the act of 1901 ; but the appellate court has 
decided that this act of assembly is not in force where the bankruptcy 
law has jurisdiction. It follows that the execution should not have 
been stayed and that the plaintiff should not have been interfered with 
when it was about to collect its debt by due process of law. Under 
these circumstances how can justice be done to the plaintiff now? It 
would be useless for the plaintiff to issue an execution, because the 
property upon which the levy was made has been sold and can never 
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be followed. The fund produced by the sale of the property is in 
court, and we know of no other way to do justice in this case than by 
awarding to the plaintitf out of this fund the full amount of its claim 
with interest. We know of no reason why the lien of the levy has not 
attached to the fund to such an extent as to justify us in substituting 
one for the other, and in thus protecting the plaintiff in the right be- 
longing to it as a diligent creditor. 

Although not pertii\ent to the exact question before us, it is in- 
teresting to note the various views that have been taken of the act of 
1 90 1, in its relation to the federal bankruptcy law. Judge Stewart in 
Hull's Estate, 10 D. E., 661, held that until the paramount jurisdiction 
of the federal law is called into operation upon the particular subject- 
matter the state law is operative. We thought this view of the law 
was a reasonable one and we 'followed it in the case of Zacharias vs. 
Imperial Stain, &c., Co., 11 D. R., 17L. Judge Weand, in Delhenty's 
Estate, II D. R., 187, and Judge Bell, in Bogg's Estate, both held that 
the act of 1901 was suspended while the banqruptcy act was in force. 
This view of the law is in accordance with the decision q'f the Superior 
Court rendered subsequently. There are several other cases to be 
found in the reports, but it is useless to discuss them now, as the law 
has been finally settled. 

In support of the report of the auditor, counsel for some of the 
other creditors contend that the Heath & Milligan Co. are now estopped 
from claiming any preference, having made its demand before the au- 
ditor. A creditor cannot make himself a party to a proceeding under 
an insolvent law which is afterwards declared inoperative and then 
come into court and object on that ground. There may be some merit 
in this point as a general proposition; but it cannot be applied in this 
case. Counsel for the Heath-Milligan Co. has protested at every step 
against the proceedings under the act of 1901. By the action of the 
court he was compelled to go before the auditor and claim his prefer- 
ence. He had nothing to do but to follow the fund. 

Therefore, so far as indicated in this opinion, the exceptions to the 
auditor's report are sustained. The report is referred back to the audi- 
tor only for the purpose of making a new schedule of distribution in 
accordance with our opinion. 
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/» the Court of Common PUas of LackoTwmia County, No. 283, 

April Term, 1903. 
In Re. Contested Election of John Hayes, to the OMce of Burgess of 

Old Forge Borough. 

A cardinal rule in contested elections is when it is possible to purge the poll 

and, by feVldence, to ascertain the ilegal vote, this must be done. It is 

only when this is impossible that the whole i:eturn may be thrown out. 

Query: Is the act of* April 28, 189«, P. L. 118, valid, which provides that the 
petitioners, as a matter of course, shall pay the costs when the con- 
testant does not win the office. 

Messrs. J. E. Watkins and E. W. Thayer;^ for petitioners. 
Mr. C. C. Donovan, for respondent. 
Opinion by Edwards, P. J., May 22, 1905. 

At the municipal election held in the borough of Old Forp^e in 
February, 1903, John Hayes and Antonio Biancardi* were candidates 
for the office of burgess. The returns show that Hayes had a majority 
of 22. 

A contest was instituted in behalf of Biancardi and a commissioner 
was appointed to take testimony and to make report to the court. The 
commissioner's report was filed and it is before us now on exceptions. 

At the time of the election Old Forge Borough had three election 
districts, the first, second and fourth. In the second and fourth Biancar- 
di had a majority of 18 votes. The evidence and the report of the com- 
missioner do not show the casting of a sufficient number of illegal votes 
in all the three districts to change the result. Ind.eed, the efforts of the 
contestant have not been expended in this direction. His main con- 
tention is that the election as held in the first district was so irregular 
and was conducted in such flagrant violation of the provisions of the 
election law that the returns from this district should be thrown out in 
toto. The contention as to the first district will bear some examination. 
It must be conceded that it would be difficult to find so many irregu- 
larities in the conduct- of any election in any election district as oc- 
curred ill connection with the election held in this first district. We 
shall here refer to some of these irregularities. We find that Frank R. 
Coyne, who had nothing to do with the election, acted as clerk now and 
then during the day in the absence of the regular clerks ; George How- 
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ell, who was not an election officer, acted as inspector during the ab- 
sence of one of the inspectors ; the oaths of the election officers were 
not returned to the clerk, nor was a copy of said oaths placed in the 
ballot box, although the commissioner fiiids as a fact that the election 
officers were sworn, and this finding is open to some doubt; the polls 
were not opened until 7 130 in the morning ; the polls were closed for an 
hour at noon and at least one elector lost an opportunity to vote ; when 
the election officers had counted about half the votes they moved into 
an adjoining room, which was a bar and pool room, the excuse being 
that the fire had run down and that it was warmer in the barroom; 
McGlynn, pne of the election clerks, as the commissioner mildly says 
considering the evidence, "was incapable of properly performing his 
duties as clerk, either on account of sickness, or want of sleep, or 
both ;" and one of the clerks from time to time, added to his tally cer- 
tain votes for Hayes so as to correspond with the tally kept by the other 
clerk. Mason, but there is nothing in the evidence to show that Mason's 
tally was not correct. We have thus enumerated most of the irregu- 
larities complained of by the contestant.. 

There are two other controverted questions. Did the polls close 
before 7 o'clock p. m., and were voters consequently deprived of the 
privilege of voting? The evidence is very contradictory on this point 
The burden of proving this fact is on the contestant. He has failed to 
do so, in our judgment, and we therefore adopt the view taken by the 
commissioner, viz., that the polls were kept open until 7 o'clock. The 
other question relates to non-registered voters who filed no affidavits. 
Most of these are explained away arid the discrepancy arose because 
of the execrable manner in which one of the lists of voters was kept. 
This list is a curiosity and an enigma. 

It cannot be gainsaid that the conduct of the election in the first 
district in* question, discloses on the part of the election officers much 
ignorance and incapacity and great disregard of many of the require- 
ments of the election law ; but the evidence does not go further than 
this. There is nothing to show that anything was done with a fraudu- 
lent intention, or to the advantage of one candidate over another. 

Uinder the decisions we are not justified in throwing out the return 
of a whole election precinct and thus disfranchise a large body of 
voters, however gross and inexcusable we consider the conduct of the 
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election officers to be. The cardinal rule is when it is possible to purge 
the poll, and, by evidence, to ascertain the legal. vote, this must be 
done. It is only when this is impossible that the whole return may be 
thrown out. After due consideration of the evidence and of the com- 
missioner's report, we overrule all of the exceptions, and adjudge and 
decree that the respondent, John Hayes, was lawfully elected burgess 
of Old Forge borough at the municipal election held in February, 1903. 

The only question left is that of the disposition of the costs. We 
refrain at present from making any order as to costs. It is true that the 
act of April 28, 1899, P. L. 118, provides that thf petitioners, as a 
matter of course, shall pay the costs when the contestant does not win 
the office ; but the validity of that part of the act applying to costs has 
been questioned in the case of Upperman Election, 13 D. R. 268. If 
the opinion in this case is correct the question of costs must be disposed 
of under the act of 1874, and this would open the door to an inquiry as 
to probable cause. Two points are therefore to be considered : First, 
is the clause in the act of 1899 as to costs valid? If it is, that ends the 
question ; Second, if the said clause is not valid, then was there prob- 
able cause for the contest? 

Jn order to expedite the determination of this question we direct 
that a rule be entered in this case on the part of the petitioners to show 
cause why the borough of Old Forge shall not pay the costs of the 
proceedings; notice of rule to be given to the attorney for the borough, 
and the clerk is directed to enter said rule and to place it on the next 
argument list. 



The repairs promised by an employer to be made upon a defective 
machine "the forepart of the following week" had not been made by 
Wednesday fs held, in Rice vs. Eureka Paper Co. (N. Y.) 62 L. R. A. 
611, not to deprive an employee who complained of the defective condi- 
tion of the machine, of the benefit of the rule that an employee who 
continues work in reliance on the master's promise to repair does not 
assume the risk of defects during the reasonable time allowed for 
making the repairs. 
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In the Court of Common Pleas of I^ackommnna County No. s, May 

Term, 1905. 

IN EQUITY. RULE FOR A PRELIMINARY INIUNCTION. 

The Borough of Dunmore vs. The Scranton Railway Company. 

It the right of a preliminary Injunction is doubtful, either on the law or on 
the facts of the case, the injunction should be refused, even if on final 
hearing the result would be otherwise. 

Charters of private corporations are left exactly as the new constitution 
found, them and so they must remain until the company holding them 
enters into a new contract with the state by accepting the benefit of 
some future legislation. 

The supposition that a company which had laid a single track on a street 
thereby exhausted all the power it possessed in the premises, and that 
it could not afterwards build an additional track, is without any 
foundation in reason or authority. 

There is no rule of law which obliges a corpoi*ation to exercise all its rights 
and franchises at once under the penalty .of losing those which are not 
exercised immediately. Such a rule would be very unreasonable, for 
many powers are conferred uppn corporate bodies with reference to 
a future exercise of them when their interests, their business, or the 
public convenience may require it. There is no rule of law in this 
state which requires a railroad corporation to exercise all the powers 
contained in its grant In th6 beginning, if it declares that those powers 
which are not then exercised are lost. 

Doubtless a railroad corporation, having by its charter a choice of routes, 
cannot, after locating and constructing its road, change the location 
and build a new road over a new line. 

As a general proposition it may be stated that a street railway system in a 
city which reaches the outlying towns, is a system which grows grad- 
ually with the 'growth of population and the multiplication of industrial 
enterprises. If by its charter a railroad company has the right to lay 
one or more tracks on the streets constituting its located route, its cor- 
porate rights should be conVstrued so as to meet the demands of public 
travel. 

Where it is clear that by its charter the company had the right to^ \^y one 
or mors tracks, and it further appearing that the growth of'' popula- 
tion and travel demand additional transportation facilities from time 
to time, there is no reason why the company should not lay an ad- 
ditional track on a street, as long as the reasonable use of the street 
by the public is not interfered with. 

Mr. J. W. McDonald, Borough Solicitor, for plaintiff. 
Messrs. Willard, Warren and Knapp, for defendant. 
Opinion by Edwards, P. J., May 29, 1905. 

Plaintiff moves for a prelirninary injunction to restrain the de- 
fendant company from. laying a^ double track on Blakely street, in the 
borough of Dunmore; a distance of two or three blocks. 

The motion being for a preliminary injunction it must be consid- 
ered in the lig^t of the principles which govern motions of this kind. 
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If the right to such an injuction is doubtful, either on the few of on 
the facts of the case, the preliminary injunction should be refused, even 
if on final hearing the result would be otherwise. 

Before discussing the main question, viz., the charter powers of 
the railway company, we shall refer to two other matters which are 
set forth in the plaintiff^s bill and about which there is some testimony 
in the evidence taken. 

The first question is the right of the defendant company to enter 
upon Blakely street for the purpose of laying another track without 
the consent of the borough authorities. This question needs no ex- 
tended discussion. It has been settled by the supreme court more 
than once. "Charters of private corporations are left exactly as the 
new constitution^ found them, and so they must remain until the com- 
panies holding them enter into a new contract with the state by 
accepting the benefit of some future legislation :" Hays vs. Cofnmon- 
wealth, 87 Pa., 523. In such cases municipal consent is not necessary 
when a railway company extends its tracks : Pittston Borough vs. Pitts- 
ton Pass. Railway Co., 6 Luz. Leg. Reg., 223; WiiliamsporJ Pass. 
Railway Co. vs. Williamsport, 120 Pa., i. 

The second question involves the allegation in the bill that the lay- 
ing of a second track on Blakely street wfll cause inconvenience in the 
use of the streets by the public. This contention is not sustained by the 
evfdence. Between, sidewalks Blakely street is from 34 to 37 feet wide. 
Allowing for the space occupied by the tracks and the cars, there will 
be from 14 to 17 feet of the street left for vehicles. There is no 
reason whatever why the street cars and the vehicles cannot occupy 
the street together in safety, both having the right to be there. 

The real question in the case and the only one arg^ued relates to 
the right of the defendant company under its charter to lay an addi- 
tional track on Blakely street, and this is the only question that needs 
discussion. We shall specify the material facts on this point. 

I. The charter powers of the defendant company are to be found 
in the act of March 23, 1865, (P. L. 1866, page 1199). It has the 
right "to lay out and construct a railway with one or more tracks, 
with turn-outs and sidings, from or near Scranton to Providence, 
Hyde Park and Dunmore, through any streets or roads, * * * select- 
ing any routes between the places indicated that they may deem 
desirable." 
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2. There is no question of a change of route involved in this case. 
The railway company selected and laid out a route from Scranton to 
Dunmorc along certain streets, Blakely street being one of them. 
There is no allegation of an intention or an attempt on the part of the 
railway ccwnpany to change the route originally selected. Therefore 
the cases cited, the facts of which involve a change of route, are not 
applicable in this case. 

3. Nearly the whole route of the railway company from Scran- 
ton to Dunmore is double-tracked. A latge portion of the double track 
was laid about twelve years ago. That is, an additional track was laid, 
there having been all the time a single track. Since that time the 
double track was extended until it reached the junction of the No. 6 
branch. Near to this point South Blakely street is reached and the 
declared intention of the company is to continue its double track along 
Blakely street to Dunmore corners for a few blocks, where the road 
turns and goes in another direction. "Dunmore Corners" seems to be 
the business center of Dunmore. It is clear that the street railway 
from Scranton to Dunmore is now and has been for some years a 
double track system. The effort of the plaintiff is to prevent the 
company from extending or completing this system to Dunmore 
Corners. 

4. Since 1895, or a few years prior thereto, there has been a 
switch on South Blakely street, (the street in controversy in this 
case) of the length of about 30b feet. To that extent it may be said 
that there has been a double track on that portion of the street for 
several years. 

5. The evidence fairly establishes the fact that owing to the 
growth of the street railway business between Scranton and Dunmore, 
and for the convenience of public travel, a double track is necessary on 
Blakely street. 

According to the views expressed by plaintiff's counsel, the facts 
stated above are not material ; that the only question to be considered 
is the right of the railway company under its charter; that the com- 
pany, in the first instance, had the choice whether it would build a 
road with one track, or a road with two or more tracks; and, that 
having built a road with a single track, over thirty years ago, it has 
exhausted its franchise, and it could not and cannot subsequently have 
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the right to locate an additional track along the same street or route. 
This argument, if sound, is conclusive against the defendant's right to 
lay an additional track on South Blakely, or indeed, on anv of the 
streets of the route from Scranton to Dunmore. 

We have examined all the cases cited by counsel on both sides as 
well as several other cases not cited. At first glance some of these 
cases seem to point one way, while other cases, equal authority, seem 
to point the other way. An analysis of the cases shows th^t it is diffi- 
cult to lay down a hard and fast rule that will be applicable to all 
cases of the same general class. A wide difference in the fstcts of one 
case from those of another sometimes imperils the force of precedent ; 
and this accoimts for the distinguishing or diflFerentiating of one case 
from another by our appellate courts. As has often been said, each 
case must be considered to a great extent on its own particular facts. 

As an illustration of the proposition we have just made we shall 
cite two common pleas cases. The first is that of the Peoples Pass. 
Ry. Co. vs. Baldwin, 14 Phila., 231. The railway company was incor- 
porated by the legislature in 1873. It had the right to lay a double 
track on Front street from Callowhill to Vine. At the outset between 
these points, the company laid a single track. In 1880 the company 
laid an additional track. Its right to do this was questioned. Judge 
Thayer, before whom the case was tried, wrote a strong opinion. We 
quote froni it at some length because it furnishes the most favorable, 
or the extreme, argument in favor of the defendant's position in. the 
case at bar. The learned judge says : "It seems to have been sup- 
posed, and it was so argued, that when the company had laid a single 
track on Front street it thereby exhausted all the power it possessed 
in the premises, and that it could not afterwards build an additional 
track. But this supposition is without any foundation in reason or 
authority. I know of no rule of law which obliges a corporation to 
exercise all its rights and franchises at once under the penalty of losing 
those which are' not exercised imrNediately. Such a rule would be very 
unreasonable, for many powers are conferred upon corporate bodies 
with reference to a future exercise of them when their interests, their 
business, or the public convenience may require it. As examples of 
this may be cited the case of the Philadelphia, Wilmington & Baltimore 
Railroad Co. vs. Williams, 4 P. F. Smith, 103, and Black vs. The 



156 LACKAWANNA jl^IST. 

Philadelphia & Reading Railroad Co., 8 Id. 249. In the former case 
it was determined by the Supreme court that the company, under a 
charter granted in 1831, might, more than, thirty years afterwards, 
lawfully lay an additional track for a turn-out and siding, and that 
they were not restrained from doing so by a requirement in tlieir 
charter that they should lay out and construct their road 'as soon as 
they conveniently could,' the court saying that this expression was not 
a limitation upon the power given which compelled the company to 
exercise its whole authority in the very beginning. *It would be an 
unreasonable construction of its charter,' said the court, *to require 
provision to be made for all the unknown wants of the future. The 
increase in trade and. businesis and the changes taking place often 
^require new and increased facilities.' In the other ca6e cited it was 
held, that the t*hiladelphia & Reading Railroad Company, under a 
charter granted in 1833, had the right in 1865 to construct a new track 
from their main stem to the river Delaware at Port Richmond. These 
cases sufficiently demonstrate that thefre is no rule of law in this state 
which requires a railroad corporation to exercise all the powers con- 
tained in its grant in the beginning, or which declares that those 
powers which are not then exercised are lost. Doubtless a railroad 
corporation, having by its charter a choice of routes, cannot, after 
locating and constructing its road, change the location and build a 
new road over a new line. But there is no such element in this case. 
The route and location are the same as tho^e originally adopted and 
used." 

The other case we refer to is that of Wirth, et al. vs. The Phila. 
City Pass. Ry. Co., 2 W. N. C, 65. In this case a proposition is laid 
down broadly in these words : "When a passenger railway company 
once locates its tracks along a street, it has exhausted its franchise, 
and cannot subsequently locate an additional track along the same 
street." There seems to be an irreconcilable difference between the 
opinions of the two learned judges of the common pleas; but, if the 
facts of each case are carefully examined it will be found that both 
decisions are right on the facts, although the law, may be, has been 
too broadly stated by one or the other, if not by both. In Judge 
Thayer's case the company's charter gave it. the right to lay one or 
more tracks, while in the other case the company originally, had the 
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authority to lay only one track. It never had the right to lay more 
than one track. Whatever may be said about the law laid down in 
both cases, the decisions undoubtedly were correct. 

Our attention has been called by defendant's counsel to a case 
in our own court, entitled The City of Scranton vs. The Peoples 
Street Ry. Co., et al. No. .4 Sept. Term, 1893. The city applieJd for 
a preliminary injunction to restrain the railway company from con- 
tinuing a double track on Madison avenue, in the city, this street being 
on the line of the Scranton and Dunmore route. The only part of 
the files before us is the bill and the entries in the continuance docket 
An examination of the bill shows that the same question, with some 
others, was raised as is now raised in this case at bar. The record 
shows that an opinion was filed and tlie preliminary injunction refused. 
We do not know whether the injunction was refused because the city's 
contention was clearly unfounded, or, because, may be, the right of 
the city to an injunction was doubtful. The case is authority, there- 
fore, only for the proposition that the preliminary injunction should 
be refused for one reason, or the other. 

There are several cases in the supreme court which touch upon 
the question before us to a greater or less extent. For convenient 
reference we shall cite several of them in this connction. 

P. & R. R. R. Go's. Appeal, 16 W. N. C. 165. In this case the 
court below was affirmed by a divided district court, so that the case 
is not final authority either way. We cite this case mainly to show 
how important it is to consider the particular/ facts of each case when 
offered to the court as a precedent to follow. The facts in the P. & 
R. R. R. Co's.' Appeal are of an extreme character. Two railroad 
companies had acquired the right to occupy a certain street, the 
authority of one being subsequent in point of time to that of the other. 
The appellant, without reason or necessity,' and only as a mere pre- 
tense, in order to prevent the other company from laying a railroad 
track, started to lay a track of its own so as to occupy the whole street. 
We have very little doubt that if, owing to the natural growth of 
traffic, the additional track had become reasonably necessary, the court 
below would have been reversed, or, very likely the decision of the 
court below would have been the other way. 
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Hestonville, &c Pass. R. R. Co. vs. City of Philadelphia, 89 Pa., 
210. **A railway company laid down tracks on a street and used the 
same for seven years, then the double track was removed, and a single 
one laid which sufficed for the business of the road for the next ten 
years. The business again requiring the double track, the company 
proceeded to tear up the single track, to again relay the double one, 
when a bill was filed to restrain them on the ground that they had 
forfeited their right to relay this track by non user. Held, that there 
was no ground for forfeiture." 

Williamsport Pass. Ry. Co. vs. Williamsport, 120 Pa. i, and Junc- 
tion Pass. Ry. vs. Williamsport Pass. Ry., 154 Pa., 116. These two 
cases should be studied together, because one is distinguished from 
the other by the supreme court. It is not necessary to discuss these 
cases at present. 

The general questions involved in cases like the one at bar will 
be found discussed in Borough of Millvale vs. Evergreen Ry. Co., 
131 Pa. I, and in Pa. Sch. V. R. R. Co.. vs. P. & R. R R. 157 Pa\ 42. 
The latter case disposes of the contention presented by the case in 
the Weekly Notes of Cases, supra, which was affirmed by a divided 
court. We have examined other cases which we do not deem ne- 
cessary to cite here. 

As a general proposition it may be stated that a street railway 
system in a city, which reaches the outlying towns, is a system' which 
grows gradually with the growth of population and the multiplica- 
tion qf industrial enterprises. If by its charter a railway company has 
the right to lay one or more tracks on the streets constituting its 
located route, its corporate rights should be construed so as to meet 
the demands of public travel. In the present case the company's 
charter was granted in 1865. Scranton was then a borough. Although 
the company had the right to lay a double track from Scranton to 
Dunmore, according to the express provision of its charter, a single 
track was sufficient to meet the requirements of the company and of 
the public. Scranton, after it became a city, especially after 1880, 
grew rapidly. Double tracks soon became necessary. As the evidence 
shows, the streets in the city were first douJ)le tracked and then the 
additional track was extended into borough territory. It being clear 
that by its charter the company had the right to lay one or more tracks. 
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and it appearing also that the growth of population and travel -demand 
additional transportation facilities from time to time, we know of no 
reason why the defendant should not lay an additional track on South 
Blakely street, in Dunmfore, as long as the reasonable use of the street 
by the public is not interfered with. 

We are, therefore, of the opinion that a preliminary injunction 
should be refused in this case. /It would be proper to refuse it because 
the plaintiff has not established, either in fact or law, a clear right to 
an injunction ; but we are prepared to go further and to state that in 
our opinion on the present showing, and after a full consideration of 
the law, the plaintiff is not entitled to an injunction on the merits of 
the case. 

Rule discharged and preliminary injunction refused. 



The right of the probate court, in its discretion, to allow an ad- 
ministrator a reasonable amount to compensate for the services of a real 
estate broker who succeeded in securing for the property belonging to 
the estate a materially greater amount than was bid for it at the at- 
tempted auction sale, is sustained in Re Willard's Estate (Cal.) 64 
L. R. A. 554. The other authorities on liability of estate for commis-- 
sions of broker or agent who sells property are collated in a note to this 



Trees which liave been standing for forty years without impeding 
the travel oti a public highway are held, Frostburg vs. Wineland (Md.) 
64 L. R. A. 627, not to be nuisances because they extend a few inches 
outside the curb on a proposed plan for the improvement of the street, 
where the curb can be so arranged as to carry water flowing in the 
gutter around them so that it will not interfere with the flow of the 
water or the improvement of the street in a workmanlike manner. 



A widow who offers for probate and undertakes to carry out as 
administratrix with the will annexed, the will of her husband, which 
devises to her her on land for life with remainder to their children, and 
an additional sum of money,' is held, in Tripp vs. "Nobles (N. C.) 67 
L. R. A. 449, to be estopped to assert her absolute title to the real estate. 
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In the Orphans' Court of Philadelphia County, No. 185, January Term, 

1905, 

EXCEPTIONS TO ADJUDICATION, 

Gavaghan's Estate, 

When an administratrix of a decedent dies without having performed her 
duties, and letters d, b. n. on the estate of decedent are granted, it is 
wholly premature to present claims against the decedent's estate at 
the audit of the deceased administratrix's account, filed by her admin- 
istrator. All that it is necessary to do is to verify the correctness of 
the account filed and award the balai;ice found due decedent to his ad- 
ministrator d. b. n., and then, when his account is audited, claims 
against the decedent can be properly heard and passed upon. 

William F. Johnson and D. P. Hibber, for exceptant 

E. C. VanDyke, for accountant. 

Opinion by Hanna, P. J., March 25, 1905. 

We have carefully examined the exceptions, but it appears the 
subject has been so carefully considered by the auditing judge, we. 
see no occasion to add to what has been said by him. 

It appears the widow of ttie decedent was administratrix of his 
estate, and died without having performed the duties of her adminis- 
tration. Consequently, letters d. b. n. have been since taken out.* The 
present account has been field by her administratrix, and therefore all 
that it was necessary to. do was to verify the correctness of the account 
of the deceased administratrix, and ascertain her liability to the estate 
of her deceased husband. It was wholly premature to present claims 
against the estate of the decedent, as they, together with such other, 
claims as may hereafter be presented, are properly to be determined 
at the settlement of the account of the administrator d. b. iu 

This was recognized by the auditing judge, and, in accordance 
with the usual practice, the balance found due by the deceased admi- 
nistratrix to the estate of her dead husband was awarded to the admi- 
nistrator d. b. n. When his account is filed, then claims against the 
decedent will be properly heard and passed upon. 

The exceptions are accordingly dis'missed and adjudication con- 
firmed. 



LACKAWANNA JURIST i6i 

[ft the Court of Common Pleas of Lackawanna^County, No. 268, Sep- 
tember Term, 1904, 
RULE POR NEW TRIAL, 
Keskie A. Washburn vs. Ward 0. Smith et al. 

Defendants offered to prove that on a prior occ^ision the plaintiff's husband, 
with her knowledge, had offered the horse for sale to another party as 
his own, to be followed by evidence that she participated in the offer. 
This for the purpose, first, of estopping her from asserting title in 
herself, and, second, to show the husband's general agency. 

Held: That the transaction was not inconsistent with her claim of title. 

Moreover, the two purposes were repugnant to Q^,ch other. The defendants 
could not say on the one hand that the plaintiff was estopped from 
setting up title in herself, and on the other that their own title was 
derived from her through the husband's agency. 

Mr. Charles L. Hawley, for plaintiff. 

Mr. H. S. Alworth, for defendant. 

Opinion by Newcomb, A. L. J., May 29, 1905. 

This action was replevin to recover possession of a horse. It Was 
practically converted into an action for damages by the defendants, 
who gave a bond and retained the horse. There was a verdict for 
plaintiff for $55. The defendants had come into possession of the ani- 
mal by purchase from plaintiff's husband at that figure. Under the 
Act of April 19, 1901, Sec. 6, ttie issue was defined, by plaintiff's 
declaration and the defendant's affidavit of defense. The affidavit 
formally traversed plaintiff's averment of title, and alleged that her 
husband had made the sale as her agent; that it was made with her 
full knowledge and consent, and that she received the purchase money 
from him. While she necessarily had the burden of showing title, her 
evidence on that point was not controverted; there was ho serious 
contest on that branch of the case. The real dispute lay around the 
allegation ot her husband's agency. According to the testimony of 
both defendants the negotiations with the husband were had in her 
presence and with her actual knowledge; when the price had been 
agreed upon 'she participated in the delivery by directing them to take 
the horse from the htxn and authorized them to pay the money to her 
husband. This conformed to the pleadings which averred a special 
agency. 
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Two reasons are assigned for a new trial. First, that we erred in 
rejecting defendants' offer to prove that on a prior occasion the plain- 
tiff's husband, with her knowledge, had offered the horse for sale to 
another party as his own, to be followed by evidence that she partici- 
pated in the offer. This for the purpose, first, of estopping her from 
asserting title in herself, and second, to show the husband's general 
agency. 

Inasmuch as her participation in that transaction was not incon- 
sistent with her claim of title, just how it could create an estoppel is 
not apparent. Moreover, the two purposes were repugnant to each 
other. The defendants could not say on the one hand that the plaintiff 
was estopped from setting up title in herself, and on the other that their 
own title was derived from her through the husband's agency. If what 
was intended was to estop her from denying his agency, the answer is, 
first, that it was not proposed to show that the defendants ever had 
knowledge of the transaction and acted upon it ; and, second, it was at 
variance with the agency which they had alleged in their pleadings, 
which arose wholly from the plaintiff's actual knowledge of the sale in 
dispute, coupled with her ratification of it by accepting the purchase 
money. Viewed in any light we think there was no error in rejecting 
this offer. 

The other reason raises the question whether we ought ,to have 
instructed the jury that, if they found for the plaintiff, they should 
deduct from the damages assessed the $55 paid by the defendants to her 
husband. No such instruction was asked for nor such question raised 
at the trial. The only basis for such theory is the fact that when the 
evidence on the part of the plaintiff was closed, her counsel put upon 
the record an offer or tender of that money to the defendants. When 
asked about it the plaintiff disclaimed the money, but said that it was 
in the court room. What the legal purpose of counsel was in putting 
the tender on record was not made clear. It wasn't a case where ten- 
der was essential to recovery or otherwise material to the case. The 
tender, however, was refused. We have considered the question 
whether the effect of the tender wouldn't be to trace the money to the 
possession of the plaintiff, even though she did disclaim any right to 
have it, and thereby draw the case within the principle of recoupment, 
because we recognize (he propriety of returning the money paid by the 
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defendants, as well as the policy of the law to^ avoid multiplicity of 
suits. Bit one difficulty in applying the principle here is that the pos- 
session of the money by the wife is constructive and not actual posses- 
sion. It would seem also to be a doubtful expedient to allow the prin- 
ciple to be now invoked by way of new trial, in order that the defend- 
ants may have the benefit of that which they refused when offered at 
the former trial. We do not feel warranted in saying it was error hot 
to have required the jury to make the defendants take at their hands 
what they refused at the hands of the plaintiff when gratuitously of- 
fered in court. If she has become chargeable with the money by reason 
of that tender she can be made to account for it in another way. 

Accordingly the rule for a new trial is discharged, and thereupon 
rule is entered to show cause why judgment shall not be entered on 
the verdict for plaintiff for, costs only; returnable sec. reg. 



A statute requiring an insurer to fix the insurable value of the 
property insured, and to state such value in the policy, the measure of 
damages in case of total loss to be the amount so fixed, and in case of 
partial loss such proportion of the amount upon which premiums are 
paid as the damage sustained is of the insurable value as fixed by the 
agent ; and providing that the insurer shall be estopped to deny that 
the property insured was worth at the time of insuring the amount so 
fixed, and that the agent soliciting the insurance shall be held to be the 
agent of the insured, — is held, in Hartford F. Ins. Co. vs. Redding 
(Fla.) 67 L. R. A. 518, to be valid. 



Machinery and other appliances necessary for the prosecution of 
the work, placed on land by a lessee under a lease for oil and gas pur- 
poses by which it is agreed that he shall have the privilege at any time 
to remove therefrom all machinery and fixtures placed thereon, are 
held, in Garthn.vs. Hickman (W. Va.) 67 L. R. A. 694, not to become 
parts of the freehold, and to be removable by the lessee within a rea- 
sonable time after the forfeiture of the lease because of nonpayment of 
the rental. 
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In the District Court of the United States for the Bastern District of 
Pennsylvania No. 1953, in Bankruptcy. 

PETITION TO EXTEND TIME FOR ENTERING APPEAR- 
ANCE AND FILING SPECIFICATIONS OF OBJECTION 
TO BANKRUPTS DISCHARGE. 

In Re. Adolph Grafit. 

Under general order No. 32, requiringr creditors opposing a discharge to enter 
an appearance on the return day fixed by the order to show cause, and 
file 4sipecifications of their objections within ten days thereafter, an 
objecting creditor has no right to enter an appearance after lAie return- 
day. 

SEMBItE — The language of general order No. 32 indicates that, while the 
time for filing specifications of objections may be extended In the dis- 
cretion of the court, the court is without jurisdiction to extend the 
time fixed by the order for the entry of the creditor's appearance. 

Messrs. Greenwald & Mayer, for bankrupt- 
^ Mr. Richard L. Ashurst, for objecting creditor. 
Opinion by Holland, Dist. J., March 9, 1905. 

The alleged bankrupt made application on Jan. 26, 1905, for his 
discharge. All creditors were notified to show cause, if any they had, 
against said discharge on Feb. 16, 1905, at lO o'clock a. m. 

On Feb. 27, 1905, the referee issued a certificate of conformity by 
the bankrupt, and the same day a creditor filed specifications of objec- 
tions to the bankrupts discharge ; also, a petition asking for an exten- 
sion of time for the purpose of taking further testimony of the bank- 
rupt, and preparing specifications of opposition to his discharge. No 
appeaVance was entered until the latter date, which was eleven days 
after the day fixed for a hearing on thq rule to show cause. 

The specifications filed are very general in their terms, and do not 
set forth any reason specified in the act which would prevent a dis- 
charge. 

General order No. 32 provides : "A creditor opposing the applica- 
tion of a bankrupt for his discharge, or for the confirmation of a com- 
position, shall enter his appearance in opposition thereto on the day 
when the creditors are required to show cause, and shall file a specifi- 
cation in writing of the ground' of his opposition within ten days there- 
after, unless the time shall be enlarged by special order of the judge." 
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It will be noted that the requirement to enter an appearance by any 
creditor in opposition to a discharge "on the day when the creditors 
are required to show cause," is without qualification as to an extension 
of time allowed for any reason, and the fact that the power to extend 
the time in this coniiection is pointedly omitted, and in the following 
sentence, as to the filing ^bf specifications, the judge is auttiorized, in 
his discretion^ to enlarge or extend the time for cause shown, would 
iadicate that the meaning of the order is that the appearance of cpui^sel 
should invariably be entered not l^ter than on the day of th^ hearing 
-on the rule to show cause. Why should this not be so? Surely thire 
is no hardship in requiring the creditor's counsel to go to the clerk's 
office aiid enter his appearance. It requires no preparation to perform 
this mere act of filing a paper directing the clerk to make this entry, 
and as the application in this case for his discharge was made on Jan. 
26, and not returnable until Feb. 16, 1905,. there was ample time: for 
.counsel to visit the clerk's office for the purpose of entering an appeaf- 
ance. Instead, however, of complying with this requirement, the ap- 
pearance was not entered until. J^eb. 27, eleven days after the return- 
day on the rule to show cause. 

This question was considered by this court before, and we held 
that, "Under general order in bankruptcy No. 32, Requiring creditors* 
opposing ia discharge to enter an appearance on the return-day fixed 
by the order' to show cause, and to file a specification of their objections 
within ten days thereafter, a creditor has no right to enter an appear- 
ance after return-day, and should not be allowed to do so, except for 
good cause shown in excuse of the delay:" In re. Ginsburg, 130 Fed. 
Repr. 627. 

We see no reason why the rule that an appearance must be en- 
tered on the day when the creditors are required to show cause shall 
be departed from. 

The petition for an extension of time to file. specifications pf ob- 
jections is therefore refused : the specifications filed are stricken from 
the record, and the discharge of the alleged bankraupt is granted. 



A clause in a will forbidding the sale • of testator's real estate 
during the lifetime of the life tenant is held, in Wood vs. Fleetwood 
(N. C.) 67 L. R. A. 44, to be void as against public policy. 
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In the Orphans Court of Philadelphia County, No. 498, April Term, 

1903. 

PETITION TO SET ASIDE SALE IN PARTITION, 

Greiifs Estate. 

. The Orphans' Court is possessed of full equity powers to ffrant relief, and will 
set aside a sale of real estate at the instance of a party injured where 
the riffhts of third parties have not intervened and a gross wrong would 
otherwise b^ the result. 

A property belonging* to decedent was valued by an inquest in partition at 
11600, including a ground rent of 130 per annum. At a sale in July. 
1904, there was a bona fide bid of 1450, subject to the ground rent; but 
counsel for the petitioner in partition, who represented the purchaser 
at a subsequent sale, bid the property in at 1476, in order that there 
might be no sale at what was regarded as a grossly inadequate price. 
The second sale was had in the following October and the price re- 
alised was 1100. One of the heirs^ who had no notice of the second 
sale and before the purchaser had taken title, petitioned the court to 
set the sale aside, declaring his willingness to give security that a 
' resole would bring not less than $460. 

HBltD — The petition should be granted. 

Mr. E. P. Gallagher, for Petitioner. 

Messrs Hopple & Buckman, for respondent. 

Opinion by Penrose, J., April 8, 1905. 

That the Orphans' Court in all matters within its jurisdiction is 
possessed of full equity powers, with the same authority to grant relief 
that a chancellor has, is too well settled to require reference to deci- 
sions ; and that it may set aside a sale of real estate at the instance of 
a party injured, even after the end of the term in which the Si^le was 
made, and after the payment of the purchase money and the delivery 
of the deed to the purchaser (differing in this respect from the power 
of the Common Pleas with regard to sheriff's sales: Evans vs. Maury, 
2 Amerm. 300), where the rights of third parties have not intervened 
and a gross wrong would otherwise be the result, was expressly de- 
cided in Johnson's Appeal, 4 Amerm. 132. In Ihat case two years had 
elapsed before the application for relief, while in the present case it 
was made during the term in which the sale took place, and within less 
than two months from the date of the confirmation of the sale, of which 
the parties complaining had no actual notice. The property was valued 
by the inquest in partition at $1500, including a ground rent of $30 
per annum. At a previous sale; in July, 1904, there was a bona fide 
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bid of $450, subject to the ground rent; but counsel for the petitioner 
in partition, now representing the present respondent, the purchaser 
at the subsequent sale, bid the property in at $475, in order that there 
might be no sale at what was regarded as a grossly inadequate price. 
The sale which he now seeks to sustain was made in the following 
October, — ^the purchaser being the husband of one of the tenants in 
common, and the amount of his bid ($100) less than one-fourth of 
what in July was refused as inadequate. 

We think, under the circumstances, the parties are entitled to the 
relief asked for, if, as they declare their willingness to do, they will 
give security that a resale will bring not less than $450. 

The prayer of the petition is granted. Counsel will prepare the 
necessary decree. 

Where it appeared on the trial for murder that the victim was 
shot and wounded by one person using a shotgun and another using 
a pistol, and that one of the wounds inflicted by the pistol was certainly 
mortal, and that probably one or more of the wounds inflicted by the 
shotgun were so, it is held, in Walker vs. State (Ga.) 67 L. R. A. 426, 
that, in order to convict the person using the shotgun of murder in 
such a case, the evidence must be such as to authorize the jury to find 
that death actually ensued as the result of the act of the defendant on 
trial, in the absence of any conspiracy between the parties doing the 
shooting. The other authorities on homicide resulting from injuries 
by different persons acting independently are; collated in a note to this 
case. 



The right of the state to place on the stand the wife of one on trial 
for a crime, and ask her questions as to the commission of the crime, 
for the purpose of forcing defendant to object to her testimony against 
him in order to prejudice his case, by supporting the theory that he 
married her to suppress her testimony under a statute making her in- 
competent to testify against him, is denied in Moore vs. State (Tex. 
Crim. App.) 67 L. R. A. 499. The question of the effect of marrying 
a witness in order to prevent her from testifying is treated in a note 
to this case. 
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In the Court of Common Pleas of Lackawanna County, No, iir, 

November Term, 1904, 

CERTIORARI. 

City of Scranton vs. Jacob Smith. 

Where a proceedinar is penal in form and effect it Is an indispensable requi- 
site that the transcript show on its face either the evidence advanced 
against the defendant or its particular Bubstance. 

Mr. D. J. Davis, Gity Solicitor, for plaintiff. 
Messrs. Willard, Warren & Knapp, for defendant. 
Opinion by Newcomb, A. L. J., May 8, 1905. 

The record in this case is fatally defective in several particulars 
and the judgment cannot be sustained. 

First — ^The proceeding was begun by warrant for the arrest of the 
defendant "to answer the Commonwealth, etc.," while the trial and 
conviction went on in the name of the City of Scranton. This is a 
fatal variance. 

Second — It is difficult to understand *just what offence was in- 
tended to be charged in the information ; or more accurately it is im^ 
possible to determine either from the infofmation or transcript 
whether the penalty sought to be enforced is prescribed by statute or* 
by city ordinance. The record is therefore bad for duplicity. 

Third — ^The attempt is made to sustain the proceeding as one to 
enforce a penalty prescribed by an ordinance enacted in pursuance of 
the statute referred tp. The answer to that is that the record shows 
the. supposed ordinance to have been passed in 1888 and the statute as 
late as 1895. The record is therefore bad for repugnancy. 

Fourth — ^The proceeding was penal in form and effect. In such 
ca'se it is an indispensable requisite that the transcript show on its 
face either the evidence adduced against the defendant or its particular 
substance. For a discussion of this feature of the case we refer The 
City vs. Clark, No. 605 September Term, 1904, in this Court, in which 
an opinion is filed today and the authorities there cited. For the rea- 
sons there stated the total absence of the evidence from the transcript is 
a fatal defect. 
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In the Court of Quarter Sessions of La<:ka*imnna County, No, 437, 

April Sessiofis, 1905, 

APPEAL FROM SUMMARY CONVICTION. 

City of Scranton vs. Charles Boncherillo. 

Where the title shows the purpose of an ordinance to be "to regulate peddling: 
on the public streets/' it is adequate to put all interested persons upon 
inquiry a& to the character and extent of the proposed reffulationq^ 

The title of an act of assembly is sufficient If it fairly gives notice of the 
subject matter of the act so as to reasonably lead to an inquiry into 
its body. It is not necessary that the title of an act should furnish a 
complete index of its contents. 

Mr. David J. Davis, City Solicitor, for plaintiff. 

Mr. C. E. Daniels, for defendant. 

Opinion by Newcomb, A. L. J., May 8, 1905. 

The appellant was convicted upon proceedings had before one of 
the police magistrates of this city on the charge of peddling merchan- 
dise in the public streets contrary to the provisions of ati ordinance 
approved April 2, 1901, known and designated as file of Common 
Council No. 46 of that year. The facts were agreed upon and put on 
record by paper filed. 

The ordinance regulates peddling about the streets of the city by 
subjecting the business to a license tax, and prescribing penalties for 
peddling without a license or in any manner contrary to its provisions. 

One of its provisions forbids any person, even though having a 
license,, "to locate or stand and transact his business within 100 feet of 
a store building wherein any retail merchant paying a regular mercan- 
tile license tax according to law is carrying on his' regular business." 
Its plain meaning is that no peddler may locate within 100 feet of the 
stores referred to for the purpose of there offering his wares indis- 
criminately for sale ; there is nothing in it to prevent him from standing 
long enough to wait on a customer who might stop him in order to 
make a purchase. 

The specific offense of which the appellant was convicted was the 
violation of this section. He had a license to sell from a push cart. He 
located his cart on Lackawanna avenue in a block where he was neces- 
sarily within less than 100 feet of several retail stores and his arrest 
followed. 
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We are asked to reverse the judgment on the ground that the or- 
dinance IS invalid. First, because it is unconstitutional; second, be- 
cause it is unreasonable. It is claimed to be unconstitutional for the 
following reasons : 

1. Its title does* not clearly indicate its subject matter. 

2. It is special legislation in that its enforcement applies only to 
certain sections of the city. 

3. ' It is an attempt by local and special legislation to regulate 
trade contrary to section 7, article 3, of the constitution. 

4. It tends to impair the obligation of a contract, and therefore 
offends against the 'bill of lights. 

5. It operates as a local or special law to grant special or exclu- 
sive privileges or immunities to certain persons, corporations, etc. 

* The objection to the title of an ordinance is statutory rather than 
constitutional, although the statutes on the subject use the identical 
language of the Constitution. 

Act 23 Ma/y, 1874, P. L. 230. 

Act 23 May, 1889, P. L. 282. 

Act 7 March, ipoi, P, L. 20, 

Art, XX, Sec, i, p. 47. 

The title here. in question is as follows: "An ordinance to regu- 
late peddling and vending any kind of merchandise whatever by per- 
sons using the streets, lanes, highways, public squared and grounds in 
the city of Scranton ior the purpose of vending the same; and for 
general revenue purposes to levy and collect license taxes and fines 
upon and from all persons so peddling or vending ; and providing pen- 
alties to be imposed upon and collected from all persons who shall, 
after the passage of this ordinance peddle or vend any kind of mer- 
chandise whatever as aforesaid, without first having procured a license 
ill the manner provided by this ordinance, and also regulating the col- 
lection of said penalties." 

, It is claimed that there is nothing in the title to clearly indicate to 
the licensee any restriction as to his right to locate on any street where 
he might see fit to do so. That may be true, but is that a valid objec- 
tion ? We think not under the rule that has now become familiar. The 
title of an act of assembly is sufficient if it fairly gives notice of the 
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subject matter of the act so as to reasonably lead to an inquiry into its 
body. It is not necessary that the title of an act should furnish a com- 
plete index of its contents. 

Allegheny County Home's Appeal, 77 Pa., yj. 

R, R. Co/s Appeal, Ibid, 429. 

Mauch Chunk vs. McGee, 81 Pa., 433. 

This is the rule as applied to an ordinance. 

Blood vs. Mercelliot, 5J Pa., 391. 

Esling's Appeal, 8p Pa., 205. 

Tested by this rule the objection to the supposed defect in the 
title cannot be sustained. We cannot see how anything could be made 
more conspicuous in the title of §uch instrument than the purpose was 
shown hereto regulate peddling on the public streets. That was surely 
adequate to put all interested persons uponJnquiry as to the character' 
and extent of the proposed regulations. Nothing short of an examin- 
ation of all its provisions would satisfy that inquiry, and all parties are 
conclusively presumed to have notice of everything that would have 
been learned by such inquiry. 

The other constitutional objections are somewhat fanciful and far- 
fetched. They do not impress us as meriting discussion. 

Nothing was suggested at the argument, nor do we find anything 
in the brief of the learned counsel tending to sustain the objection that 
the ordinance is unreasonable. It has been before us for consideration 
on two other occasions, and we see no reason to change the view then 
entertained that its enactment was a valid and" lawful exercise of the 
police power of the city. 

It follows that the judgment of the magistrate was entirely war- 
ranted and we cannot disturb it. The appeal is accordingly dismissed. 



A statute prohibiting the printing of the namje of a candidate for 
office in more than one column of the official ballot is held, in State 
ex rel. Fisk vs. Porter (N. D.) 67 L. R. A. 473, to be, as to the candi- 
date who is Jhe nominee of a single political party and the nominee of 
electors by petUipn, a reasonable regulation, of the manner of exercis- 
ing the right of suffrage. 



172 LACKAWANNA JURIST. 

In the Court of Common Pleas of Brie County, No, 5, May Term, 1905, 

EQUITY, 

INIUNCTION— LANDLORD AND TENANTS, 

Barthe vs. Levauer. 

Where a tenement building has been completed with a common entrance, 
common hallway, or a common court for the use of all the tenants, 
'neither'the landlord nor any lessee under him can obstruct such common 
entrance, common hallway or common court to the damage of the 
vested riarhts of a tenant of one part of the buildinsr, and equity has 
Jurisdiction to prevent such obstruction. 

Opinion by Walling, P. J., May 8, 1905. 

The bill in aboVe case was filed to restrain the defendaiit from 
erecting and maintaining a booth or show cj^se in the common entrance 
to adjoining storerooms occupied by plaintiff and defendant. 

The case was heard upon bill, answer, replication and testimony. 
The facts are found as follows, viz.: 

1. That the estate of Mrs. Catherine H. Law, deceased, is the 
owner of. a certain two-story brick block situate' on the east side of 
State street, in Erie City ; the first floor of which is divided into two 
store-rooms known as 817 and 819, State street, and a hall and stairway 
between said store-rooms. 

2. That said block is built With a common entrance by which both 
store-rooms and the said hall and stairway are entered. The block is 
vbuilt on the Hne of the sidewalk, and this enthmce consists of a recess 
in the center of the block and extending back from the walk. This re- 
cess extends along the walk nineteen feet and eight inches ; but at the 
back side of this recess it is. only fifteen feet in length. It is buijt 
flaring. Each store has a large plate glass window in front and also 
one diagonally onlthis recess and the street. The storp doors are at 

• the back of the recess near the ends thereof and the door leading into 
the hall is in the center of the back of the recess. The said hall between 
the stores is seven feet and one inch in width. The store doors are three 
feet and six inches wide. This recess has a cement floor on a level with 
a walk and is of the height of the first story (about fourteen and one- 
half feet), and was left open except an iron post in the center thereof 
on the line of the walk,»which supports the building above. 
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3. That plaintiff is a milliner and for th^ee years last past has oc- 
cupied the store-room No. 819 State street as a millinery store. She is 
now in possession thereof by virtue of a written lease from the owner 
for the term of five years from April i, 1904, at the rental of $900 a 
year. During her occupancy of said store, she has used the window 
facing on the recess as an exhlt>ition window ; and the said common en- 
trance has been used by her and by her employes and customers in go- 
ing to and from the store; and also used in delivering goods to her 
store, as she has no bade entrance. 

4. That on April i, 1905, the defendant took possiession of the 
store No. 817 State street and of the second floor over both store-rooms, 
by virtue of a written lease from the owner for the term of four years 
at an annual rental of $1,500, which lease gives the defendant the 
privilege of erecting a display window at the foot of the outside stair- 
way. 

5. That the defendant thereupon began the erection of a display 
window or booth, occupying the central part of said common stairway, 
and had the same about completed when the injunction in this case 
was granted April 4, 1905. That said booth extends from the sidewalk 
back to and over the door to the hall and stairway, and is of the height 
of eight feet and one inch, and at the walk is of the width of four feet 
and six inches, and at the rear is of the width of six feet. It extends 
back from the sidewalk to the building, a distance of six feet and six 
inches, and is built exactly in the center of the recess. It leaves plain- 
tiff an entrance of the width of four feet six inches at her door and of 
the width of seven feet and seven inches at the sidewalk. Said booth is 
built largely of glass, but has a wooden frame and extending down 
from the top for al^ut fifteen inches is of wood. 

6. Said booth obstructs the entrance to plaintiff's store, shuts out 
the light from her window and door to some extent, also obstructs the 
view to and from her store and collects the dust and dirt, and is a nui- 
sance to plaintiff, and if suffered to remain, will cause her great dam- 
age as well as inconvenience. Plaintiff objects to the construction of 
said booth and took prompt steps to prevent it 

I^EGAL CONCLUSIONS. 

I. That as appurtenant to plaintiff's lease, she has the right to 
the use of the common entrance and neither the landlord nor any ten- 



174 LACKAWANNA JURIST. 

ant uoder him of other parts of the premises has a right to obstruct 
such common entrance to plaintiff's inconvenience qt damage. 

2. That where a tenement building has been completed with a 
common entrance, common hallway or common court for the use of all 
the tenants, neither the landlord nor any lessee under him can obstruct 
such common entrance, common hallway or common court to the dam- 
age of the vested rights of a tenant of one part of the building and 
equity has jurisdiction to prevent such obstruction. 

3. That a decree should be made requiring the defendant to re- 
move the booth in question, and also restraining him from obstructing 
said common entrance in any manner so as to cause plaintiff inconven- 
ience or damage, and that he pay the costs. 

And now. May 8, 1905, the prothonotary is directed to enter a 
decree nisi in accordance with this opinion to become absolute unless 
exceptions are filed within ten days. 



Maintenance for nearly fifty years, with the knowledge and ac- 
quiesence of the canal commissioners, of flumes to take water from 
a canal feeder, under a contract by which the commissioners granted 
right to take it, the bottoms of which are level with the bottom of the 
feeder, so that whenever the grantee was entitled to take w^ter he 
would receive it under a head, is held, in Merrifield vs. Canal Comrs 
(111.) 67 L. R. A. 369, to be a practical construction of the rights of 
the partief which will prevent the commissioners from subsequently 
placing weirs in the flumes so that no water can be received until it 
has reached a certain height in the feeder. All the other authorities 
on grant of water power are reviewed in an extensive note. to this casei 



Furnishing liquor to a minor as an act of hospitality in one's home 
is held, in People vs. Bird (Mich.) 67 L. R. A. 424, not to be a viola- 
tion of a provision making it unlawful for any person to g^ve such 
liquor to a minor, which is embraced within a statute the title to 
which states that it is to provide for the taxation and regulation of 
the business of selling, furnishing, and graving liquors. 
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In the Court of Common Pleas of Montgomery County, No. lip, June 

Term, 1903, 

CERTIORARI TO JUSTICE OP THE PEACE. 

Dorcm vs. Bergey, Constable. 

A justice who acts as an asrent for the collectiin of a claim, and prosecutes 
til* ca«e before a tribunal where distribution of a fund is made, can- 
not, after his claim is rejected, act as a Justice of the peace and pass 
upon the merits of the claim in a suit before him. 

Messrs. Larzelere, Gibson & Fox, for plaintiflF. 
Mr. Henry I. Fox, for defendant. 
Opinion by Swartz, P. J., Feb. 13, 1905. 

One of the exceptions alleges that the justice of the peace in a 
prior proceeding attempted to collect this claim as the agent for the 
plaintiff. 

The constable had in his hands the proceeds of an execution. Cer- 
tain wage claimants demanded the money. The parties met at the office 
of an attorney. The justice also attended as the agent or attorney for 
the plaintff, Charles Doran. A contest arose over the distribution of 
the fund, the justice, as agent for Mr. Doran, contending that the lat- 
ter was entitled to participate in the distribution of the fund as a wages 
claimant. The demand was opposed, and the constable decided against 
the claim made by the agent of Doran. 

At a subsequent date the justice, as the agent for Mr. Doran, again 
demanded the right to share in the proceeds of the execution. The 
constable again denied the right of Mr. Doran to any part of the 
money. On each occasion the justice was recognized as the agent of 
the plaintiff, but the right to participate in the distribution was denied 
upon the merits of the claim. 

Afterwards the justice, was presented the claim as agent for Mr. 
Doran, issued a summons against the constable and rendered judgment 
against him for the full amount of the demand made in the controversy 
at the office of the attorney where the distribution of the fund was 
made by the constable. 

The relation existing between the justice and the suitor was not 
the ordinary one that arises where a claim is placed in the hands of a 
magistrate for collection, and the case does not fall within the ruling 
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found in Wagner vs. Hoffman, 19 Pa. Sup. Ct 414- At a prior hearing 
in the attorney's office the merits of the case were discussed, and the 
justice passed upon the validity of the claim by insisting that it should 
be paid against the protest of the other claimants. How, under the 
circumstances, could he render an unbiased judgment at the hearing 
before him ? When he appeared as the agent for Mr. Doran and in- 
sisted upon payment when the merits of his case were discussed, he 
became a partisan and could not thereafter hold the scales of justice 
with an even hand. 

The justice had no jurisdiction to pass upon the questions involved. 
The defendant at most was guilty of a breach of duty in the exercise 
of his office. A justice has no jurisdiction in an action against a con- 
stable f oi" not paying out rent in arrear from the proceeds of sale under 
an execution levied on goods on the premises: Seitzinger vs. Stein- 
berger, 12 Pa. 379. The constable's delinquency is ex delicto not ex 
contractu, and, consequently, the remedy is case and not asstunpsit. The 
rule that a justice has no jurisdiction in actions on the case as distin- 
guished from actions in trespass is stringently enforced "where the vio- 
lated duty flows from official obligation merely." 

The exception relating to the disqualification of the justice is sus-- 
tained, the proceedings are set aside, and judgment is entered for* the 
defendant with costs, and for the additional reason that the justice had 
no jurisdiction of the cause of action, 



Conferring upon a municipal corporation power to require licenses 
for the sale of intoxicating liquors within four miles of its corporate 
limits is held, in Jourdan vs. Evansville (Ind.) 67 L. R. A. 613, not to 
deprive citizens of their constitutional property rights, or of the privi- 
leges and immunities protected by the Federal Constitution. 



The power of an appellate court to require a remittitur of ex- 
cessive damages, instead of reversing the judgment, and to affirm- the 
judgment for the smaller amount in case the plaintiff assents to it, is 
sustained in Alabama G. S. R. Co. vs. Roberts (Tenn.) 67 L- R. 
A. 495. 
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In the Orpham' Court of Brie County, No, i, J^fovember Term, 1902, 
PETITION TO TAKE MONEY OUT OF COURT. 
Cass' Estate. 

Where testatrix gives all of her estate to her two adult sisters and appoints 
one sister "guardian" of the other, the Word gruardian will be construed 
as trustee, and upon the death of the sister appointed "gruardian" the 
court will appoint another trustee. 

From the record it appeared that the. will of Jane Cass was duly 
registered in the register's office of .Erie county, Pennsylvania, on Aug. 
3, 1898. The will *i3 as follows: "In, the name of Gkxl. Amen. I 
Jane Cass of Township pf Harbour Creek county of Erie and state of 
Pennsylvania being in good health of body, and sound and disposing 
mind and memory,, blessed be God for the same, and being desirous to 
settle my worldly affairs whilst I have strength and capacity so to do, 
do make and publish this my last will and testament and first and prin- 
cipally commit my* soul into the hands of my Creator who gave it and 
my body to the earth. 

'^. I give and bequeath to my two sisters Ellen Barham and 
Ann Mitchell my entire property left by my father also $1,600 due me 
for my wages. 

"3. I give and bequeath to my niece Emma Jane Barham my 
melodian. 

"4. I give my watch and chain to my sister Ann Mitchell. 

"5. I give and bequeath (to them") all the household furniture 
at the death of my mother. 

"6. I hereby appoint my sister Elkn Barham executor of my last 
will and testament to divide equally with my sister Ann Mitchell. 

"7. I hereby appoint my sister Ellen Barham guardian for my 
sister Ann Mitchell, in witness whereof I have hereunto set my hand 
and seal this 30th day of September, 1874. 

"(Signed) Jane Cass/' 

Said decedent died July- 1, 1890, and letters testamentary were is- 
sued'to Ellen Barham, who acted as trustee of the fund left Ann Mitch- 
ell until the time of her (Ellen Barham's) death on Oct. 2, 1901. 
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John C. Barham, administrator d. b. n. c. a. a., filed a final account 
on July ID, 1902, which showed a balance in his hands of $1^88.94 
belonging to Ann Mitchell. 

Messrs. W. J. Young and J. W. Sproul, for petitioner. 

Messrs. Benson & Brooks, contra. 

Opinion by Walling, P. J., May i, 1905. 

The final account of the administrator of Jane Cass, deceased, 
shows a balance of $1,288.94 in hands of accountant which the account- 
ant says is "due and owing to Ann Mitchell." This account was con- 
firmed and on April 8, 1903, leave was granted to accountant to pay 
said balance into court. Said Ann Mitchell now asks for leave to take 
said money out of court. A daughter of Mrs. Mitchell files an answer 
averring inter alia in effect that her mother is not capable of handling 
said fund. That she is old and feeble, etc. The said answer also refers 
us to the will of said Jane Cass by which she gave her property to her 
two sisters, Ellen Barham and said Ann Mitchell. I have examined 
the will so referred to and am of the opinion that Jane Cass intended to 
appoint Ellen Barham trustee of the property, devised to Ann Mitchell. 
The testatrix could not legally appoint a guardian for her adult sister, 
but she could appoint a trustee of the fund which she gave the sister. 
The clause in the will means something and should be given effect. The 
testatrix evidently doubted her sister's fitness to manage the property 
and so made the appointment. That she used the word guardian in- 
stead of trustee is not important : Banartsdalen, as same ; Connell's Ap., 
14 Pa. 384; Colhoneer's Est, 5 W. N. C. 343. 

And a trust should never fail for want of a trustee, so the one, 
named in the will having died since the death of the testatrix, it is in 
my opinion the duty of the court to appoint some suitable person trustee 
to take charge of the fund in question and use same for the benefit of 
said Ann Mitchell. 

And now, May i, 1905, M. W. Shreve, Esq., is appointed trustee 
for said Ann Mitchell, of the funds derived from the estate of said Jane 
Cass in place of said Ellen Barham, deceased. Said trustee to give 
bond with security to be approved by the court in the sum of fifteen 
hundred ($1,500) dollars for the faithful performance of said trust. 
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In the Court of Quarter Sesstotts of Momroe County, 
CHARGE TO JURY AT TRIAL. 
Commonwealth vs, Frederick. 

A doer is a domestic animal, in which there is a right of property, and it is 
cruelty to shoot it without excuiie, or extenuating circumstances, and 
malice may be inferred. 

The act of March 11. 1903, P. Lb 24, does not give to persons employed by the 
Commissioner of Forestry the right to kill any dog that habitually 
pursues elk. wild deer or fawn, nor are such persons charged with sudi 
killing entitled to any greater presumption in their favor than in- 
dividuals. • 

Opinion by Staples, P. J., Feb. 28, 1905. 

Gentlemen of the Jury : The defendant in this case is charged by 
the commonwealth with having, willfully and maliciou«ly killed a dog, 
the property of Joseph Dippree, on Feb. 27, 1904, within the county of 
Monroe. 

Under the act of April 24, 1903, P. L. 296, it is provided, "Every 
person who shall willfully. and maliciously kill, maim or disfigure any 
horses^ cattle, dog or other domestic animal of another person" (then 
follow some other provisions which are not material to this case), 
'"shall be guilty of a misdemeanor, and being thereof convicted shall be 
sentenced to pay a fine not exceeding five hundred dollars or to undergo 
an imprisonment, not exceeding three years, or either or both, at the 
discretion of the court Provided that the provisions of this act shall 
TK)t apply to the killing of any animal taken or found in the act of 
actually destroying any other domestic animal." 

• There is no evidence in this case that the dog was found in the act 
of destroying any other domestic animal, and- under this act of assembly 
the willful and malicious killing of a dog is a misdemeanor for which 
the person committing the offense can be punished. 

If you find that this dog was willfully and ;naliciously killed by the 
defendant in this case it will be your duty to convict him as charged in 
the indictment irrespective of whether the prosecutor in this case could 
have brought a civil action or not. 

In support of the charge, the commonwealth has called a number 
of witnesses whose testimony was in substance that on the day men- 
tioned Joseph Dippree's dog was killed, it was chasing a fox through 
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woods adjacent to lands belonging to the commonwealth. The de- 
fendant in addition to that has in his own testimony admitted that he 
saw the dog, shot it twice and killed it. 

If there was no other testimony in the case to explain the act of 
the defendant, we would say to you, gentlemen of the jury, that it 
would be your duty to convict him- as he stands charged in the indict- 
ment. There is no question about his having killed the dog willfully. 
He admitted that he shot it twice with a rifle, that he intended to kill 
it, and that he did kill it. From the very fact itself, in the absence of 
any explanation or excuse on the part of the defendant; you have the 
right to assume that the defendant killed the dog maliciously. We say, 
in the absence of any explanation or excuse on the part of the defend- 
ant, and to this modification or qualification we will call your attention 
hereafter. Malice comprehends every case where there is. a wickedness 
of disposition, hardness of heart, cruelty or recklessness of conse^ 
quences ; and the use of a deadly weapon unexplained^ is, in itself, evi- 
dence of malice, especially so when as the result of the same, death or 
serious injury occurs. 

The consequences of the act unexplained, shows the intendment 
of al person committing the same. Where the killing is willful, motive 
need not be shown: Com. vs. Buccieri, 153 Pa. 535. Malice will be 
presumed, whenever an unlawful act, injurious to another, was reck- 
oned or willfully done. While these definitions relate to cases of the 
killing or injury of human beings, the definition of malice and the 
presumption of motive apply to the killing or serious injury of a dog. 

There is no distinction in the definition of maKce, one applied to a 
man and another to a dog. There may be a qualification in the applica- 
tion, but not in the definition. The reckless and wicked disposition of 
a man is the same, no matter whether applied to a lAan or to a dog. If 
the defendant willfully shot at the dog with a deadly weapon, unless his 
act has been explained or excused, it may be assumed that he did so 
maliciously. As far back as 1788 Chief Justice McKeah held that an 
indictment would lie at common law for willfully and wickedly killing 
a horse (Respublica vs. Teischer, i Dallas, 334), and Woodward, J., 
in referring to this case in Davis vs. Com., 30 Pa. .421, said: "But 
cruelty to animals is in itself of evil example and a public offense. It is 
not only an assault on life, which though that of ,a dumb animal is 
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nevertheless riot beneath the protection of the law, but it is also plainly 
indicative of a heart regardless of social duty, and fatally bent on mis- 
chief," and as. expressed by Judge Arnold in Com. vs. Strode, 2^ W. N. 
C. 437, where malicious mischief was charged : "Malice may be infer- 
red from the wantonness or cruelty of the act, or from the willful dis-, 
regard of the fights of others, or from it being done secretly." 

A dog is-a domestic animal, in which there is a right of property, 
and it is cruielty to shoot it, without excuse or extenuation, and malice 
may be inferred. 

If there were nothing more in this case than the evidence sub- 
mitted by the commonwealth, and you believed that evidence, it would 
be your dyty to conclude that the defendant was guilty, because there 
w^ould be no conditions present which place upon the commonwealth 
any higher ^degrees of proof than that of the cases just cited. 

The defendant, however, while admitting that he killed the dog, 
claims that he did not do so maliciously, that he was an employe of the 
State Forestry Commission and as such, under the law had a right to 
kill it. By^ Mr. Huffman : "That \% one position. We have two posi- 
tions, one is that he was an employe and had the right to kill the dog. 
' The other is that even though he were mistaken as to his right, if he 
honestly believed that he had the right, that the element of malice was 
lacking and he could not be conyicted." 

The defendant claims that the dog in question had the reputation 
of pursuing deer and he knew that it had this reputation; that on the 
day he shot it he was in the woods with a i-ifle attending to his duties 
of his appointment, saw the dog running, shot and killed it ; that as an 
employe of the State Forestry Commission he had the authority so to 
do and is not liable for the act criminally. 

The court is of the opinion that this claim as made cannot be sus- 
tained. 

When the defendant killed the dog he was not acting within the 
scope of his official authority, nor was he discharging an official duty. 
An authority to arrest is not an authority tq kill, and the defendant was 
not acting within the Hmits of any power given to him by any act of' 
assembly. 

In its effort to pjrotect the game of the state, the legislature has en- 
acted several laws relative to the hunting of deer, and in some of them 
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there are certain provisions relative to the killing of dogs. The act of 
Jtine 27, 1883, P. L. 163, int^r alia, provides, that "no person shall pur- 
sue any elk, or wild deer with dogs in any part of this state, or shall 
kill in the water any elk or wild deer or fawn which has bieen driven 
thereto by dogs," and further provides, "That any dogs pursuing elk 
or wild deer or fawn may be killed by any person, and constable or 
other town officer may kill any dog that habitually pursues elk, wild 
deer or fawtis." And the act of June 4, 1897, P. L. 123, provides, "No 
person or persons shall make use of dog or dogs in hunting any elk. 
deer or fawn, or following upon the track of any elk, deer or fawn, are 
hereby declared a public nuisance, and may be .killed by any person 
when so seen, and the owner of such dog or dogs shall have no re- 
course at law whatever." 

There is nothing in either one of these acts giving an employe of 
the State Forestry Commission any more authority than a private in«- 
dividuai to kill a dog. Unless the dog was actually in pursuit of a deer, 
or f6Howing upon the track of a deer, the defendant had no right to 
kill it, and there is nothing in the evidence in this case to show that the 
dog was pursuing or on the track of a deer. 

The defendant, however, claims that the act of Marph 11, 1903, P. 
L. 24, extends the right or pOwer of a constable or town officer to kill 
a dog or dogs that habitually pursue elk, wild deer or fawns, to an em- 
ploye of the State Forestry Commission, and he^ being such employe 
had the right to kill the dog. We fail to draw any such conclusion 
from that act. 

The act of April 29, 1897, P. L. 29, authorised constables and other 
peace officers, without first procuring a warrant to arrest persons rea- 
sonably suspected by them of offending, against the laws protecting 
^timber lands. The act of Feb. 25, 1901, P. L. n, established the For- 
estry Reservation* or Commission, and gave its membef-s certain powers, 
but specifically excluded or exi:epted the enforcement of the laws relat- 
ing to the protection of fish and game. 

The act of. March 11, 1903, P. L. 24, simply gave to the persons 
employed by the commissioner of forestry the same powers as are by 
existing laws conferred upon constables or peace officers, viz., to ar- 
rest upon view without warrant any person trespassing upon lands ot 
the State Forestry Reservation and lands adjacent thereto and com- 
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mitting an offense against the la\^s, or rule^ or regulations, to be en^ 
acted for the protection of' State Forestry Reservations, or for the pro- 
tection of fish and game therein. Provided that the above mentioned 
rule and regulations shall have been previovsly conspicuously posted^ 
upon the reservation. 

The act mentioned expressly defines and sets out these powers, and 
under the Latin maxim, expressio unius exclusion alterius ; that is; the 
expression of one thing is the exclusion of the otjier. We can find in, 
no one nor in all of these acts, read together, any authority conferred 
upon an employe of the commmissioner of forestry to kiU a dog that 
habitually pursues deer. This position of the defendant is untenable, 
not a good defence nor an explanation of the act charged and does not 
entitle him to any other presumption of innocence than a private indi- 
vidual would have. The act of March 11, 1903, conferring powers 
upon an employe of the commissioner of forestry only confers the 
power to arrest, and to arrest persons, not dogs. 

The defendant, however, claims that he committed the act com- 
plained of because he believed that as an employe pf the commissioner 
of forestry, he had the right so to do, and honestly believing this, 
though he w^ere mistaken as to his rights, there was no malice upon his* 
part, and he would not be guilty of the offense charged. 

We say tti you, jgentlemen of the juty, that if you believe that the 
defendant acted under an honest claim of right or authority, even 
though mistaken, the presumption would be rebutted, and it would be 
your duty to acquit him. 

In arriving at this conclusion, however, you must believe from all 
the evidence that he honestly exercised this supposed legal right. It is 
immaterial what the general reputation of the dog was. The question 
for you is what the defendant knew about the habits of the dog as to 
his pursuing deer or what did he know about the reputation of the dog 
in this particular. If he acted carelessly, then he* was not exercising 
this supposed right. If he killed this dog under a belief arrived at care- 
lessly, or under a not well warranted belief that it did habitually pursue 
deer, without pursuing the methods of inquiry at hand, as to whether it 
was such a dog, then we think he has failed to show that he did hon- 
estly exercise that supposed legaf right. 
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It is not sufficient to rebut a charge of malice for the defendant 
simply to state that he believes he was honestly exercising a legal right. 
It must appear that the knowledge acquired from the information given 
him led him, not carelessly, but honestly and prudently to the conclu- 
sion that he had the right to commit the act which has been charged 
by the commonwealth to have been a misdemeanor. 

To resume, gentlemen of the jury, the court is of opinion that 
there is no question but what this offense committed was willful ; that 
unexplained it may be assumed that it was done with malice because 
from the consequences of the act, it can be inferred what the intend- 
ment of the party was. Has the defendant sufficiently explained to 
you his conduct upon this occasion, and is his statement of what his 
belief was to you, such a statement that you can come to the conclusion 
that he honestly believed as an employe of the State Forestry Commis- 
sion he had the right to shoot this dog ? 

If you arrive at this conclusion after considering whether or tjot 
he did this honestly, that he exercised care with regard to the same; 
that he knew it was Joseph Dippree's dog, and he shot it because he 
thoiight he had the right ^under his instructions to do it, then the ele- 
ment of jnalice is lacking and your verdict should be acquittal. 

If, on the other hand, you believe that he did not exercise proper 
care, that he did. not arrive at this conclusion honestly, that he after- 
wards tried to conceal the fact that he had shot the dog, then the court 
says to you, if taking all these elements, your conclusion should be that 
this was not an honest belief on his part, but a reason given to escape 
the consequences of the act committed by him, your verdict should be 
that of conviction. 



An unregisteFred transfer of shares of corporation stock, for which 
lio certificate has been issued, if made for a valuable consideration and 
without fraud, is held, in Lipscomb vs. Condon (W. Va.) 67 L. R. A. 
670, to vest in the transferee a title to the shares superior to the claims 
of a subsequent attaching creditor of the transferrer. The validity of 
pledge or other transfer of stock of corporation when not made in 
books of the company, as against attachments, executions, or subse- 
quent transfer's, is the subject of an extensive note to these cases. 
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In the Court of Common Pleas of Erie County, No, 13, September 

Term, IQ04. 

BILL IN EQUITY FOR AN INJUNCTION, 

Erie Printing Company vs. Erie Lithographing & Printing Company. 

A corporation is entitled to the exclusive use of its own name; and a court 
of equity will enjoin another corporation from adopting or usin§t the 
same name, or a name so similar as to mislead the public. 

A corporation has no ri^ht to the exclusive use of the word "Eric^" and 
the word "printing:" in its corporate name 

A corporation of the name E^rie Printing Company, incorporated and named 
in grood faith, has a standing in equity to enjoin an older corporation of 
the name of Erie Lithographing^ Printingr Company from using the 
name Erie Printing Company, where it appears that the defendant 
never used that name until after the incorpartion of the plaintiff, 
although its customers sometimes used the name in addressing letters 
to the company. 

Messrs. C. A. Mertens and T. A. Lamb, for plaintiff. 

Messrs. Rilling & Fish, for defendant 

Opinion by Walling, P. J., January 30, 1905. 

The above bill was filed to restrain defendant from using plaintiff 's 
name J^nd also to restrain defendant from receiving any mail addressed 
in plaintiff's name. 

. The case was heard upon bill, answer, replication and testimony. 
The facts are found as follows, viz. : 

1. The Erie Printing Company, the plaintiff, is a corporation duly 
incorporated by charter granted by the governor of this common>yealth 
on February 13, 1904, and is located at Erie, Pa., where it began busi- 
ness March i, 1904. as printer and publisher. It succeeded a partner- 
ship which had been engaged in same business under the firm >name of 
Held, Gorenflo & Company. 

2. The Erie Lithographing & Printing Company, the defendant, 
is a corporation to whom a charter was duly granted by the governor 
of Pennsylvania, on December 29, 1899; also located at Erie, Pa., and 
engaged in printing show bills, commercial job printing, etc. 

3. That defendant's business has been developed as follows, viz. : 
That prior to 1889 its president and general manager, F. J. Walker, was 
engaged in Eric in the job printing business with E. S. Gallagher un- 
•der the name of Walker & Gallagher. At that time Mr. Walker became ^ 
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th€ sole owner of the business and so continued until about 1895, when 
he took a Mr. Roberts into partnership, and from that tinle until 1899 
said partnership continued. Then Mr. Roberts retired from the firm 
and the business was incorporated under its present name. 

4. That about 1890 said Walker began to do a show printing 
business; that is, began to print bills advertising shows, theatrical com- 
panies, etc., and that business has been continued by him, and by the 
said firm of Walker & Roberts, and by the defendant corporation down 
to the present time. It has grown to be a very large business^ now 
having nearly two hundred employes. It has become widely known 
and has customers throughout the United States and some in foreign 
countries. The defendant also does job printing. 

5. That when Mr, Walker b^^ the show printing business he 
adopted the name Erie Show Printing Company, and continued to do 
business under that name until about 1894; when he added a lithograph- 
ing department to his business and changed the name of his business to 
Erie Lithographing & Printing Company, under which name he and 
Mr. Roberts continued to do business until the defendant corporation 
was formed in 1899, which corporation has continued to do business 
under the same name down to the present time. The said partnership 
also did business under the name of Walker & Roberts.- 

6. While Mr. Walker did business under the name Erie Show 
Printing Company, he had stamped as a trade mark on his work the 
words Erie Show Print and sometimes Erie Print. And since the lith- 
ographing department was established the words Erie Litho. Co. have 
been stamped on much of defendant's work. The said Walker, the 
said firm (Walker & Roberts) and said defendant, have always made 
the word "Erie" prominent and printed in connection with the 
designation of the business in large and peculiar type, as is shown 
by the sample attached to defendant's answer. The defendant has be- 
come known to its customers to some extent at least as The Erie. 

7. Neither the defendant nor any of its predecessors ever adopted 
the name Erie Printing Company or The Erie Printing Company ; and 
none of them ever did business under such name nor were known locally 
thereby. But for ten or twelve years last past letters, from out-of-town 
customers, intended for said Erie Show Print Company, and also letters 
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intended for the defendant, have been addressed to Erie Printing Cotn- 
pany. And defendant now receives annually many letters so addressed 
containing remittances of thousands of dollars and other matter requir- 
ing prompt attention, and of great importance to defendant's, business. 
Defendant also receives telegranis and express packages so addressed. 
But, aside from receipting therefor and endorsing such remittances in 
the name in which they were received no attempt was made to use the 
name Erie Printing Company, until after the plaintiff received its 
charter. 

8. The defendant also receives letters addressed in many ways, 
some of which are as follows, viz. : The Erie Litho. Co., The Erie Show 
Print Company, Erie Printers, Erie Show Print, Show Printers, Erie 
Printing & Show Print Company, Erie Printing & Engraving Com- 
pany, and also many letters addressed to its correct name. These mis- 
directions result from the ignorance and carelessness oiE customers and " 
not from any uncertainty in defendant's name. 

9. When plaintiff began doing business in its corporate name on 
March i, 1904, it caused notice to be given at the Erie postoffice to 
deposit all mail coming in its name in its box. This was done for a 
time and resulted in plaintiff receiving letters intended for defendant. 
The defendant protested to the department and after some investigation 
the postoffice department decided that letters addressed to Erie Print- 
ing Company, or The Erie Printing Company, without other marks of 
identity, should be delivered to defendant until the defendant was re- 
strained from receiving them. Since which time the defendant has re- 
ceived and opened many letters belonging to plaintitf ; this has caused 
plaintiff delay and much annoyance, and is a damage to its business. 

10. Said decision of the department appears to have been based 
somewhat upon the defendant's allegation that it had formerly been 
doing business under the name of Erie Printing Company, and had 
added the word "Lithographing" to its name, but the evidence does not 
support such allegation except as to its receiving mail, etc., in that 
name as above stated. 

11. The defendant's officers knew of plaintiff's application for a 
charter, but made no objection thereto; but after plaintiff began doing 
business as a corporation the defendant for the first time assumed to 
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do business under the name of Erie Printing Company^ and sent many 
return envelopes to its customers so addressed. 

12. The plaintiff took out its charter in good faith and without 
knowledge that any of defendant's customer were in the habit of send- 
ing it mail, etc., in the name of Erie Printing Company. That plaintiff 
has not attempted to imitate defendant's trade mark or to get any of 
Its customers. In fact, plaintiff is engaged in different lines of print- 
ing and is practically not a competitior of defendant. 

13. That the most distinctive word in defendant's name is "Lith- 
ographuig' ' ; and that the names of the plaintiff and defendant, to wit : 
The Erie Printing Company and Erie Lithographing & Printing Com- 
pany are not so similar as to naturally mislead ordinary customers or 
the public. 

LEGAL CONCLUSIONS. 

1. That the word "Erie" being a geographical term, neither party 
has a right to its exclusive use. Neither has either party a right to the 
exclusive \ise of the word "Printing." 

2. A corporation is entitled to the exclusive use of its own name ; 
and a court of equity will enjoin another corporation from adopting or 
iising the same name, or a name so similar as to mislead the public. 

3. That iq this case each party is entitled to the use of its own 
name and neither has a right to use the name of the other. 

4. That the defendant, as against the pliaintiff, has not the right 
to use the name Erie Printing Company. 

5. That a decree should be made enjoining defendant, its officers 
and employes, from rsing the name Erie Printing Company or The 
Erie Printing Company, except in the endorsement of remittances and 
the receipt for niessages and packages which it may receive in such 
name. And that in such decree some suitable disinterested person 
should be appointed to receive .such mail as may come through the 
Erie postoffice addressed Erie Printing Company or The Erie Printing 
Companx, without any indications thereon to enable the postoffice offi- 
cials to determine for which -corporation it is intended, and to open such 
mail ahd promptly deliver same to the proper party. 

And that the costs of this case and the costs of such receiver be 
paid by the defendant. 
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DISCUSSION. 

This case presents "a condition not a theory." In theory plaintiff 
should receive sill the mail which comes in its name ; but if so it will 
get every week letters intended for defendant and many very important 
ones in a year, containing large remittances, etc. On the other hand it 
is a great injustice to plaintiff to have its mail received and opened by 
defendant. In justice neither party should be suffered to open the 
mail belonging to the other. We cannot restrain defendant's customers 
from sending it mail addressed in plaintiff's name. 

I suggest the appointment of a receiver of the mail as the best 
solution of the trouble, possibly such decree can only be rnade by con- 
sent of the parties. 

We cannot agree with defendant's contention that it has the right 
to the exclusive use of the word "Erie" and the word "Printing." And, 
if it be held that defendant have a monopoly of all the names by which 
careless and ignorant parties have addressed it, no other party here 
in the printing business can use any name to indicate its locality or 
business. 

The defendant has added to the confusion by using plaintiff's name 
since plaintiff was incorporated, although it never used that name be- 
fore, 'and therefore the costs and expenses should be paid by the de- 
fendant. But the trouble about the mail would have arisen irrespective 
of such use of plaintiff's name by the defendant. 

And now, January 30, 1905, the prothonotary is directed to enter 
the above opinion nisi, subject to exceptions, sec. reg. 



The law of negligence governing the standing on a platform of a 
moving street car in a municipality is held, in Cincinnati, L. & A. Elec- 
tric Street R. Co. vs. Lohe (Ohio) 67 L. R. A. 637, not to be applic- 
able to the case of standing on such platform of a moving interurban 
car in the open country ; but the rule governing such a case is held to 
he the same as that in the case of steam cars. A note to this case re- 
views the authorities on the question, Is an interurban railroad com- 
pany controllecj by the general railroad law in regard to the operation 
of railroads as carriers of ps^ssengers ? 
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In the Court of Common Pleas of Luzerne County, No. 495, December 

Term, i8pp. 

RULE TO STRIKE OFF SATISFACTION OF JUDGMENT 

Ackemum vs. Josephs. 

An ox'd^r strikinff 'off satisfaction of a Judcrmeht, may be subsequently 
amended by adding .that the order was made without prejudice to in- 
tervening lien creditors. 

Per Curiam, November 28, 1904. 

'TJndoubtedly the court of common pleas has power to .inquire into 
, the entry of satisfaction upon its record, and if the facts show that it 
was improperly done or without authority, to order the entry to be 
vacated. . This is but the exercise of a' power necessary to prevent in- 
justice:" McKinney vs. Fritz, 2 W. N. C. 173. 

After a careful examination of the law, we are of opinion that 
when the order striking off satisfaction entered tipon the Ackerman vs. 
Josephs judgment was made by this court on May 31, 1901, the decree 
should have stated that it was made without prejudice to intervening 
creditors. The court was not then advised that there were such credi-" 
tors, hence the omission in the order then made. 

Leaving out of consideration the present petition of the United 
Security Life Insurance arid Truist Company of Pennsylvania we have 
authority to amend the order and make it as it would have been made 
had we known all the facts. Whether the Ackerman judgment, if the 
question is hereafter raised, shall be postponed to the lien of The United 
Security Life Insurance and Trust Company of Pennsylvania is not 
now a question to be decided. 

Now, November 28, 1904, the order of May 31, 1901, making ab- 
solute the rule of September 24, 1900, to show cause why the satisfac- 
tion should not be stricken off is made absolute, is amended by adding 
thereto. This order, however, is made without prejudice to interven- 
ing lien creditors. 

That a creditor has an insurable interest in the life of his debtor 
is held in Gordon vs. Ware Nat. Bank (C. C. A. 8th C.) 67 L. R. A. 
550; and the issue or pledge of a policy upon his life as collateral 
security for the payment of his debt is held to be valid. 
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In the Court of Common Pleas of Luzerne County, No, J J, October 

Term, 1904. 

MOTION TO CONTINUE PRELIMINARY INIUNCTION. 

Auman vs. Cunfer. 

Depositions taken by a stenosrapher in shorthand must be fully written out 
in lon^rhand, read by or>to the witness, assented to and signed by him. 

Where the deposition is signed, or the equivalent of signature appears/ the 
fact that it was r^ad by or to the witness and assented to and signed 
by him should be ishown by the certificate of the stenographer or the 
commissioner or otherwise to the satisfaction of the court. 

Mr. F. D. Vincent, for defendant. 

Mr. George L. Fenner, for defendant 

Per Curiam, October, 1904. 

A prelimdnary injunction was granted in this case 4:0 restrain in- 
terference with the construction of a line of fence pursuant ^o report of 
bprough auditors acting as fence viewers, and hearing upon the motion 
to t:ontinue the same was fixed for September 28, and afterwards con- 
tinued to October 3, 1904. In the meantime so-called depositions of 
witnesses were taken in shorthand on behalf of both plaintiff and de- 
fendant, and their testimony afterwards typewritten. Not one of these 
witnesses signed his deposition; nor does it anywhere appear that 
either before or after it was transcribed the testimony of any witness 
was read by or to him or assented to by him. 

In Zehner vs. Lehigh Coal & Navigation Co., 137 Pa. 487, 490, 
Mr. Chief Justice Sterrett said : "In the manifestly defective form in 
which the depositions were presented the learned court was clearly 
right in rejecting them. It ought to be obvious to any one that deposi- 
tions taken by a stenographer in shorthand niust be fully written out 
in- longhand, read by or to the witness, assented to and signed by him. 
These requirements or their full equivalents are essential and cannot be 
dispensed with. The so-called depositions in this case were wanting in 
nearly all of these essential particulars." 

To this we add, that where the deposition is signed or the equiva- 
lent of signature appears, the fact that it was read by or to the wit- 
ness and assented to and signed by him should be shown by the certifi- 
cate of the stenographer or the commissioner or otherwise to the satis- 
faction of the court. 
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There being no legal evidence before the court which would warrant 
any finding of fact material to this inquiry none is made, and all requests 
therefor are denied. In the absence of any proper showing why this 
injunction should be continued, the only conclusion of law we can ar- 
rive at is that the motion should be denied and injunction dissolved. It 
follows that the plaintiff Requests for conclusions of law must be 
refused. 

The motion to continue is therefore denied and the prothonotary 
is directed to enter the following decree nisi and give notice to the 
parties in accordance with equity rule 63. 

INTERLOCUTORY DECREB.. 

And now, October, 1904, this cause came to be heard upon motion 
to continue a preliminary injunction, and, was argued by counsel, and 
upon consideration thereof it is ordered, adjudged and decreed, that the 
preliminary injunction heretofore granted in this proceeding be, and 
the same is hereby, dissolved without prejudice at the cost of the 
plaintiff. 



A fee in the first taker is held, in Brown vs. Brown (Iowa) 67 
L. R. A. 629, not to be created by the rule in Shelley's Case by a con- 
veyance to one for her natural life with provisions for forfeiture in 
case of attempt, to encumber, or nonpayment of taxes, "and at her 
death to her children or to their lineal descendants;" and it is held 
to be immaterial that, under the forfeiture clause, in case of compliance 
with the conditions the land was to pass to the lineal descendants 0/ 
the life tenant. 



Under a will giving real estate to testator's wife for life, and 
providing that at the expiration of the life estate "that which is given 
to her for life shall be equally divided between all my children, ^share 
and ^hare alike, the representatives of such as may have died to stand 
in the place of their ancestors," it is held, in Bowen vs. Hackney (N. 
C.) 67 L. R. A. 440, that no estate vests in the children until the 
widow's death, and that , therefore, a child dying before the widow has 
HO interest which will pass by its will. 
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In the Court of Common Pleas of Luzerne County, No. 2, December 

Term, ipoj, 

RULE FOR ATTACHMENT FOR CONTEMPT OF COURT. 

Patterson vs. Building Trades Council, 

To compel a witnesa to produce aelf-lncriminatinsr documentary evidence is to 
cause him to ''srive evidence against himself' within the meanlnsr of the 
constitutional prohibition. 

A proceeding against an alleged violator of an injunction as for contempt of 
court is not a "criminal case* or a "criminal prosecution*' within the 
meaning of either the Constitution of the United States, Fifth Amend- 
ment, or Sec. 9 of Art 1 of the Constitutlon^of Pennsylvania, prohibiting 
persons from being compelled to give evidence against themselves. 

Messrs. Woodward, Darling & Woodward, for petition. 
Messrs. John T. Lenahan and T. R. Martin, contra. 
Opinion by Ferris, J., October, 1904. 

Upon application of J. E. Patterson & Co. an injunction was issued 
by this court, and is still in force, to restrain the defendants and others,- 
from carrying on an illegal boycott against the plaintiffs. See 11 Kiilp, 
15. It being alleged by the plaintiffs that this injunction has been vio- 
lated, a rule has beefi granted to show cause why 'an attachment for 
-contempt of court should not issue against those charged with such 
violation. 

In the course of taking depositions in support of this rule, a sub- 
poena duces tecum was duly served upon Henry Miller, secretary of 
Local 665, United Carpenters and Joiners of America ; Herman Wag- 
ner, secretary of the Building Trades Council of Wilkes-Barre and 
vicinity, and J. B. Emory, secretaiy of the Wyoming Valley District 
Council, commanding them to produce befofe the examiner, the minutes 
and lists of members and officers of their respective unions. Under 
advice of counsel, these witnesses refused to do so, alleging as a reason 
for such refusal, that the books in question were the private books of 
the associations, and (in the case of Wagner) the additional reason 
that the pending proceeding was penal in its nature. Upon the argu- 
ment of this motion, however, counsel representing these witnesses put 
their recusal on the ground of constitutional privilege, claiming that, 
since these books were called for in a proceeding to punish their clients, 
ivith others, for an alleged disobedi^ence of the mandate of 'the court. 



194 LACKAWANNA JU&IST. 

they were within the protection of the Fifth Amendment to the Federal 
Constitution, and could not, therefore, be compelled to produce evidence 
against themselves. It does not appear that the further all^tion was 
made that the books if produced would furnish such incrinunating 
evidence ; but for present purposes we qiay assume that this claim also 
was or would be m^de by the witnesses as ground for their refusal. 

The Constitution of the United States (Art V. of Amendments) 
provides that no person ''shall be compelled in any criminal case to 
>be a witness against himself." So also, in Sec. 9 of Art i of the Con- 
stitution of Pennsylvania it is declared that "in all criminal prosecu- 
tions, the accused cannot be compelled to give evidence against him- 
selif." 

Two questions are thus presented, each of which is fundamental 
to a witness' right to claim th^ constitutional privilege in a case of this 
kind; (i) whether the production of self-incriminating documentary 
evidence would make him "a witness against himself," or cause him to 
"give evidence against himself" within the meaning of the constitu- 
tional prohibition; and (2) whether a proceeding against an alleged 
violator of an injunction as for contempt of court is a "criminal 9ase" 
or a "criminal prosecution." 

The first of these questions we answer in the affirmative without 
discussion: Boyd vs The United States, 116 U. S. 616; Logan vs. R. R. 
Co., 132 Pa. 403; Boyle vs. Smithman, 146 Pa. 255, 274; Osbom vs. 
Bank, 154 Pa. 134, 137. 

The second requires consideration. The constitutional provisions 
referred to have been embodied in the fundamental law for the pur- 
pose* of safeguarding individual liberty. In aid of that purpose they 
have been given a liberal construction so as to include not only prose- 
cutions upon indictment in the criminal courts, but also proceedings in 
the civil courts, where the object is punishment by fine, imprisonment 
or forfeiture of goods for acts done in violation of law. (See the cases 
above cited.) In this broader view of the subject, a proceeding for 
contempt of court has been held to be or not to be "criminal," accord- 
ing to the circumstances of the particular case. Speaking in a very 
general way, whether it is to be considered a "crinttnal".or a "civil" 
proceeding has been made to depend on whether it has been instituted 
primarily for the purpose of punishing a public wrong, or, on the other 
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hand, in order to conserve, advance or enforce a private right It need 
not be, nor indeed can it be, wholly of the one sort or the other. The 
pimishment of a public wrong necessarily operates in terrorem, if in 
no other way, to conserve private right, and the enforcement of a pri- 
vate right through the courts, in a broad sense, vindicates the law of 
the land, and generally carries with it punishment, by payment of costs, 
if in no odier way, for its violation. The question is what was the main 
purpose sought to be effected in instituting the contempt proceeding? 
Was it brought at the instance of a private suitor with the primary 
object in view of protecting him in z. right personal to himself and in 
addition to his right as one of the general public? If so, it is held to 
be a "civil contempt," remedial in its main feature, although, as a nec- 
essary incident, it does also vindicate the authority of the laws the 
people have made and the dignity of the courts they have established. 
If, cm the other hand, the proceedings be instituted either on the court's 
own motion, or by. a public official or by a private person, for the main 
purpose pf vi9dicating the authority of law and the rights of the people 
by punishing an offender against public justice, then the contempt pro- 
ceeding is a "criminal case," even though it also be incidentally con- 
servative of a private right : People vs. Oyer and Terminer Ct., loi N. 
Y. 24s, 3 Eats. 563 ; Thompson vs. Penna. R. R. Co., 48 N. J. Eq. IQS, 
108; Dodd vs. Una, 40 N. J. Eq. 672, 714; Water Co. vs. Strawboard 
Co., 75 Fed. Rep. 972. 

In People vs. Oyer and Terminer Court, supra, the distinction 
between the two classes of contempt is thus drawn : "The occasion and 
result of proceedings for contempt furnish a clear and well defined line 
of division separating them into two classes which have become some- 
what mingled and confused by the, use of a fixed but ambiguous nom- 
enclature. There may prove to be rare and exceptional cases which do 
not easily fall ^within either class, or scwne which so commingle the 
characteristics of both as to make their location doubtful and difficult; 
but, in the main, the division is exhaustive and clear. In one clas^ are 
grouped cases whose occasion is' an injury or wrong done to a party 
who is a suitor before the court, and has established a claim upon its 
protection and which result in a money indemnity to the litigant, or a 
lent to the suitor for his safety and vindicated for his sole benefit. The 
authority is exerted in his behalf as a private, individual, and the fine 
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compulsory act or omission enforced for his benefit In these cases the 
authority of the court is indeed vindicated, but it is, after a manner, 
imposed is measured by his loss and gpes to him as indemnity ; and im- 
prisonment, if ordered, is awarded not as a punishment, but as a means 
to ah end, and that end the benefit of the suitor in some act or on^ission 
compelled which are essential to his particular rights of person or prop- 
erty. If in this class of cases there exist traces of vindication of public 
authority they are but faint and utterly lost in the characteristic whidi 
*is strongly predominant of protection to private rights imperiled or in- 
demnity for such rights defeated. If we describe this first class of con- 
tempts as private contempts because their occasion and result is, pri- 
marily and in the main the vindication of private rights, we shall avoid 
confusion or misapprehension. The second class of contempts are 
those whose cause and result are a violation of the rights^of the public 
as represented by their constituted legal tribunals, and a punishment 
for the wrong in the interest of public justice and not in the interest 
of an individual litigant. In these cases the fine is punishment rather 
than indemnity, and if imprisonment is added it is in the interest of 
public justice and purely as a penalty and not at all as a means of 
securing indemnity to an individual. Necessarily these contempts in 
their origin and punishment partake of the nature of crimes which are 
violations of the public law and end in the vindication of public justice 
and hence are named criminal contempts." 

In Water Co. vs. Strawbord Co., supra, it was said, "Constrhctive 
contempts (i. e., those not committed in the presence of the court) 
may be distributed into two general classes, namely. First, those 
wherein the contemptuous acts primarily affect public rights or the due 
administration of public justice; and second, those which primarily af- 
fect private rights, and only remotely and incidentally aflfect public 
rights or public justice. When the contempt consists in the failure or 
refusal of a party to do or refrain from doing something which he is 
ordered to do or I'efrain from doing for the benefit or advantage of the 
•opposite party, the proceeding is not criminal but civil and remedial in 
its nature. When the contempt proceedings are prosecuted to vindi- 
cate a public right they are criminal oflfenses in which the intent is a 
material and necessary ingredient Where, however, the proceedings 
are prosecyted either solely or primarily to enforce and vindicate pri- 
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vate rights, which have been secured from violation by an interlocutory 
or final decree of the court they are not criminal, but are civil and reme- 
dial in their nature." 

Bearing this distinction in mind, the apparent conflict, between the 
cases on the subject will be found to Have largely, if not wholly disap- 
peared.. Thus, upon examinatipn of Ex parte Kearney, 7 Wheat 39; 
Ex parte Robinson, 79 Wall, 505 ; New Orleans vs. Steamship Co., 20 
Wallace, 387; Passmore Williamson's Case, 26 Pa. 9; Cartwright's 
Case, 114 Mass. 230, and others, which have been relied on as authority 
for the general proposition that contempt of court is a specific criminal 
or quasi criminal offense, it will be seen that the contempt in question 
affected the due and orderly administration of justice and were offenses 
against public right which was sought to be vindicated by their punish- 
ment. The primary purpose was to punish offenses against the public 
represented by its courts. In Ex parte Kearney and in Ex parte Rob- 
inson, the contempt was committed in the presence of the court.. In 
New Orleans vs. Steamship Co. the offense consisted in applying to a 
state court for an injunction in a matter in litigation before a federal 
court. In Passmore Williamson's Case, the statement of Chief Justice 
Black that "contempt of court is a specific criminal offense" was clearly 
obiter dictum, the only question decided by the court being that a state 
tribunal had no jurisdiction in habeas corpus proceedings to release 
one who had been imprisoned for contempt. by a federal court. The 
contempt in the latter court was the making of a false return in proceed- 
ings pending therein. In Cartwright's CasQ the contempt consisted in 
the appropriation of trust funds to his own use, by a receiver who had 
bcjen appointed by the court. 

In Ex jarte Gould on Habeas Corpus, 99 Calif. 360, it was held 
(as summarized in the syllabus) that *,*a proceeding • for contempt of 
court for the violation of an injunction in a civil cause is in the nature 
of a criminal prosecution, and the court is not authorized to compel 
the defendant to be sworn as a witness in such proceeding against him- 
self." The defendiant in that case was charged with the violation of an 
injunction requiring him to refrain from doing certain things. What 
those things were does not appear in the reported case. The court 
treated the contempt as a public offense, stating that it was expressly 
made a misdemeanor by the penal code of California, and identifying 
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as one and the same offense that which was so made a misdemeanor, 
and that which was punishable by summary proceedings under,the code 
of civil procedure. Such being the case it is difficult to see how the 
judge could have done otherwise Oizn to hold the proceeding to be 
criminal in its nature and to refuse to compel the witness to testify 
against himself. 

No Pennsylvania case has been cited to us bearing directly upon 
the point here in controversy. The power of the court to enforce its 
decrees in equity by attachment is, however, clearly asserted, and also 
a well mariced distinction is recognized between contempt proceedings 
intended to punish an offense against public justice and those instituted 
for the purpose of effectuating a decree for the benefit of a private 
suitor: Bolton's Est, 13 Phila. 340; Com. vs. Reed, 59 Pa. 425 ; Tome's 
Ap., 50 Pa. 285 ; Com. vs. Pericins, 124 Pa. 36 ; Jack vs. Twyford, 10 
Pa. Super. Ct. 475 ; Bullock vs. McDohough et al., 2 Pearson, 195. 

In the case at bar, J. E, Patterson & Co., alleging a private wrong 
done them by the defendants, petitioned the court to redress that wrong 
by an injunction against its continuance. After a full hearing, the 
remedy asked for was granted. The proceeding up to that point was 
no more a "criminal case" than would have been an action of trespass 
on the law side of the court and a judgment therein for damages. The 
plaintiffs now seek to make the remedy by injunction effective in the. 
usual way by an attachment for its violation. If awarded, if will be in 
the nature of execution process and, so far as the purpose of its issue 
is concerned, no more a criminal proceeding than would be a qa.' sa. at 
common law issued upon a judgment for damages in an action of tres- 
pass. Each contemplates punishment for wrong done and reparation 
witiiheld ; but in each the wrong complained of is a private injury, and 
the remedy sought, remedial in its nature. True, in the contempt pro- 
ceeding the authority and dignity of the court is vindicated ; but that 
is incidental to the remedial purpose for which the proceeding was in- 
stituted. A« stated in People vs. O. and T. Court, supra, the autiiority 
of the court is lent to the suitor for his safety and vindicated for his sole 
benefit. The object of the present inquiry is to ascertain the true facts 
in the case. It is a civil proceeding in aid of a civil remedy, dnd, in 
our opinion, tiie witnesses are no more justified in withholding evidence, 
oral or documentary, than they would be in any other civil proceeding. 
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There is nothing in the constitutions of this state or of thfe United: 
States prohibiting the legislature, front passing a law requiring the pro- 
duction of books and papers in civil cases. 

In this state the act of February 27, 1798, 3 Sm. L. 303, authorizes 
the several courts of common pleas to compel the production at the 
trial of books and writings in the possession of either party and con- 
. taining matter pertinent to the issue^. Under this act an order may be 
made, in an equitable pro<:eeding determinable by the court without a 
jury, for the production of books and papers before a commissioner 
to take depositions : Hildreth & Co. vs. Davis, 6 Kulp, 286. But pro- 
per ground for the application must be laid by affidavit, in which die 
Ixx^s and papers called for should be described with reasonable cer- 
tainty, with an averment that they contain matter pertinent to the issue, 
and are, or -were at the time of the notice to produce, in the exclusive 
control of the opposite party : Rose vs. King, 5 S. & R, 241 ; Wills vs. 
Kane, 2 Gr^ 47, 55. The affidavit in this case avers that the witnesses 
named, being the Secretaries of their respective unions, were notified 
to produce before the commissioner to take depositions in this proceed- 
ing, the minutes and lists of officers and members of their several asso- 
ciations, that they refused to do so, that the said books and papers are 
material to the issue and exclusively in the power of the respondents to 
produce. This, under the cases last cited would seem to be sufficient 
to entitle the plaintiffs to the order prayed for. 



The owner of lands through which a tiatural water course flows 
is held, in Baldwin vs. Ohio Twp. (Kan.) 67 L, R. A. 642,. to have the 
right to accumulate surface waters falling upon lands adjacent thereto, 
and CSitch the same into such stream, without becoming liable to a 
lower riparian owner for damages, so long as the natural capacity of 
the stream is not exceeded. 



A street railway company is held, in Moore vs. Charlotte Electric 
R. L. & P. Co. (N. C.) 67 L. R. A. 470, not to be liable in damages for 
the killing of a dog by one of its cars, unless the killing is done wil- 
fully, wantonly, or recklessly. . 
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In the Court of Common Pleas of Clearfield County, No, 103, Septem- 
ber Term, 1903. 
MOTION FOR NEW TRIAL. 
Ross z*s. Minnequa Council. 

A justice of the peace has no Jurisdiction to entertain an action against an 
unincorporated beneficial society for sick or death benefits. The remedy 
is by biil in equity in common pleas. Objection may be taken to the 
jurisdiction after an appeal from judgment of the justice of the peace 
and after a trial in the common pleas on the merits. 

Messrs. Cole & Kuntz, for plaintiff. 

Mr. W. C. Pentz, for defendant. 

Ppinion by A. O. Smith, P. J., April 8, 1905. 

In this case plaintiff made motion for new trial for the iollowing 
reasons: 

1. The court erred in answering defendant's points. , 

2. The court erred in directing a verdict for the defendant. 

3. The court erred in not submitting the case to the jury. 

This case came into court on appeal, and the transcript being filed, 
under our rules of court, it became the decl?iration of plaintiff. No 
other pleadings, except the formal plea entered by the prothonotary 
under the rules of court, appear to have been entered in the ca^e. At 
the trial we directed a verdict for the defendant on the sole ground 
that the action could not be maintained as a common-law action. The 
defendant is not an incorporated body. An unbroken line of. decisions 
in this state are to the effect that the riemedy by a member of an unin- 
corporated beneficial society against the society, either for sick or death 
benefits alleged to be due and unpaid, is by bill in equity. This being 
true, this action certainly could not be sustained, first, because the jus- 
tice did not have jurisdiction to act, s^nd if the justice does not have 
jurisdiction this court on appeal does not have. Counsel for plaintiff 
complains that this question should have been raised by 3emurrer or 
pleading at an earlier stage of the case, and the defendant not having 
done so, but having gone to trial on the merits, should not be allowed 
to get the benefit of such a plea. The trouble with this contention is 
that the objection is wholly jurisdictional and a plea to the jurisdiction 
can be raised at any stage of the case, even in the appellate court, and 



LACKAWANNA JURIST. 201 

will be recognized by the court. The reason of the rule is also obvious, 
because a verdict and judgment in favor of the plaintiff against such an 
unincorporated body would be valueless. We cannot see how such a 
judgment could be enforced in any way against the treasury of the 
society, and certainly the courts could not lend themselves in any way 
to enforce the judgment against the members individually. 

An exactly similar case is Fletcher vs. The Gawanese Tribe, No. 
281, Red Men, 9 Super. Ct. 393. Also McConnell vs. Appollo Saving 
Bank, 146 Pa. 79. Ip those cases, of course, the question was raised 
by the pleadings, while in this case the pleadings, did not raise the ques- 
tion. But, as above stated, it is jurisdictional a^id fatal, if we under- 
stand the trend of the authorities, if raised at any stage of the case. 
The act of June 16, 1836, Sec. 13, P. L. 784, confers this jurisdiction 
distinctly by proceedings in the court of common pleas in equity. 
Several recent cases in the lower courts have sustained the want of 
jurisdiction in the justice of the peace to entertain such action and rec- 
ognizes the jurisdiction in equity only. See Moore vs. Court Olympia, 
9 North. 22 ; Bossinowitch vs. Drangystes, 1 1 Kulp, 243. 

We are not convinced, therefore, that there was any error in the 
niling of the court on this point. Two other points were submitted * 
by the attorney for defendant, which, if sustained, would have also 
taken the case from the jury and directed a verdict for the defendant. 
These points went to the merits of the plaintiff's case on the testimony 
produced, and we believe that they could have been sustained had it 
been necessary to consider them. The points were* to the effect that 
the plaintiff had not exhausted the remedies within the association 
itself, and the evidence in the case was practically undisputed that this 
was the fact. Wick vs. Accident Order, 21 Super. Ct. 507, and a num- 
ber of other cases, sustain the contention of the defendant, that where 
plaintiff, a member of such an association, has failed to pursue and ex- 
haust the course of remedy provided by the by-laws of the association, 
is barred for a recovery by any action in any court, of law or equity. 

Motion for new trial is, therefore, overruled. Exception noted and 
bill sealed for plaintiff. 
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In the Court of Common Pleas of Lackawanna County, No. 137, May 

Term, 1903. 
RULE FOR JUDGMBNT FOR DEFENDANT NON OBSTANTE 

VEREDICTO. 
Thomas W. Kay vs. Angus C. Gray. 

A, in extreme old a^e and confined to his bed in his last sickness^ executed 
a deed in favor of his grandson, for a property worth about (4,000. 
The deed was kept by A in a satchel in a closet near his bed. He 
did not himself nor did he give instructions to anybody to deliver ^the 
deed to his grandson or to aayl>ody else for him. 

On the/ day of A's deatl| the deed was taken from the satchel by the mother 
of the grandson and handed to said grandson. Six days later the deed 
was put on record and the same day the grandson executed a mort- 
gage in favor of plaintiff pledging the land described in the deed as 
security for a loan of $1,000. 

fi[ub8equently the heirs of A Instituted a suit in equity against the grand- 
son, the grantee in the deed, and the mortgagee named in the mort- 
gage, the present' plaintiff. An answer was filed on behalf of the 
grantee and mortgagee. 

On final heairing it was decreed: That the deed was void for want of de- 
livery and that the mortgage was invalid and not a lien upon the land 
therein described. 

Messrs. Vosburg & Dawson, for plaintiff. 

Mr. W. W. Lathrope, for defendant. 

Opinion by Edwards, P. J., August 7, 1905. 

The jury in this case found a verdict in favor of the plaintiff for 
the s^m of $1,258, subject to a question of law reserved by the Court. 
The reservation was in the following form : 

"The point reserved relates to the effect of the decree in equity 
dated August 6, 1901, entered in No. 5 January term, 1900. If the court 
be of opinion that said decree is conclusive as to the validity or invalid- 
ity of the mortgage offered in evidence in this case, then judgment to be 
entered for the defendant, notwithstanding tfie verdict ; if the court 
holds otherwise as to the effect of said decree, the verdict is to stand." 

We are of tfie opinion that the reservation is specific enough to 
cover the legal question involved in this case. The only criticism we 
make as to the form is tfiat the word "validity" might have well been 
left out ; but this is a mere technicality. The criticism does not reflect 
upon the counsel in the case, because die point was drawn by the court 
itself. 
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The facts involved in tfie case are now ,before this court for the 
third time. They have also been before the supreme court once and 
before the superior court once. We do not mean to say that all the 
facts have been before the. various courts in ealch case ; nevertheless, the 
substance of the contention between tfie parties has been considered, in 
some form or another, each time. 

The full history of the case in its first phase is to be found in 
Cameron vs. Gray, 202 Pa., 566. The story is briefly as follows: 
Angus Cameron, 92 years old, confined to his bed in his last sickness, 
executed a deed in favor of his grandson, Angus C. Gray, for a. prop- 
erty worth about $4,000. The.old man kept the deed with other papers 
in a small satchel in a closet near his bed. At no time did he give in- 
structions or. directions to anybody to deliver the deed to the grantee 
or to anyone else for him. The deed was signed, acknowledged, placed 
in the satchel, and was within the sole control of tfie grantor to the day 
of his death. The grantor died at three a. m. September 29, 1899. Be- 
tween this hour and noon of the same day the deeds, old and new, were 
taken from the satchel by Mrs. Gray, the mother of the grantee, and 
handed to her son. The deed was then stamped and in six days was 
placed on record. On the day the deed was recorded the grantee exe- 
cuted a mortgage in favor of Thomas W. Kay, pledging the land de- 
scribed in the deed as security for a loan of $1,000. In November, 
1899, the heirs of Angus Cameron instituted a suit in equity against 
Angus C. Gray, tfie grantee in the deed, and Thomas W. Kay, the 
mortgagee named in the mortgage. An answer was* filed on behalf of 
Gray and Kay. The case came on for a final hearing, and it was 
decreed that the deed was void for the want of delivery and that the 
mortgage was invalid and not a lien upon the land therein described. 
The case was then appealed to the Supreme court where the decree was 
affirmed on the opinion of the court below. The part of the decree 
referring to the mortgage is in the following words : "And that the 
mortgage for $1,000 executed by said defendant, Angus C. Gray, in 
favor of Thomas W. Kay, tfie other defendant, dated 5th October, 
1899, and recorded on the same day, is not a valid lien or encumbrance 
upon the land therein described, being the same land described above." 
The next step in thie litigation between the parties is the present 
scire facias sur mortgage. Thomas W. Kay is plaintiff, and Angus C. 
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Gray and the heirs of Angus Cameron, are the defendants. An affida- 
vit of defense was interposed by the Cameron heirs, to which the plain- 
tiff filed exceptions and asked for judgment. We refused judgment, 
whereupon the plaintiff took an appeal to the superior court. One of 
the defenses set forth in the affidavit is the defense relied upon now to 
prevent the plaintiff from recovering judgment in the trial of the scire 
facias. We refer particularly to the adjudication in the equity case. 
The Superior court in Kay vs. Gray, 24 Sup. Ct Rep., 536, says on this 
branch of the case : 

"But the court was warranted in refusing to enter judgment upon 
another ground. The appellees aver that in. a suit in equity between 
them as plaintiffs and Kay and Gray as defendants, in which the valid- 
ity of this mortgage, as well as of the Gray deed, was in issue, the court 
decreed, first, that the Gray deed was null and void for want of delivery 
and 'that the same be and is hereby set aside,' second, that Gray recon- 
vey in fee simple the land described in the deed and mortgage, and 
third, 'that the mortgage for $1,000 exequted by said defendant, Angus 
C. Gray, in favor of Thomas W. Kay, the other defendant, dated Octo- 
ber 5, 1899, and recorded on the same day, is not a valid lien or en- 
cumbrance upon the land therein "" described, being the same land de- 
scribed above;' which decree having been appealed from by the de- 
fendants in that suit was affirmed by the Supreme court in the fol- 
lowing terms: 'The decree in this case is affirmed on the opinion of 
Judge Edwards.' The case is reported under the title Cameron vs. 
Gray, in 202 Pa., 566. So far as we have been able to discover there 
is no ground whatever for the contention that the decision of the Su- 
preme court aoes not apply to that part of the decree relating to the 
validity of the mortgage. The decree was affirmed as an entirety, and 
as tfee case is now presented the question of the validity of the mortgage 
must be regarded as res judicata." 

One fact that appears clear in the record of the present Cfise is, that 
TJiomas W. Kay, the plaintiff mortgagee, has had his day in court. His 
rights under the mortgage in question have been adjudicated finally; 
He was joined as defendant in the equity case ; an answer was filled in 
his behalf; he was a party to the issue and to all the proceedings; the 
validity of the mortgage was included in the issue, and the decree de- 
clared his mortgage was not a valid lien on the property described in 
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the deed and mortgage. And we would have no hesitation intending 
the discussion of this case here and now were it not for a line of cases 
relied upon by the plaintiff's counsel which decide that it is no defense 
to a mortgage that the mortgagor had no mortgageable interest in, or 
title to, the land. In Pa. Ins. Co. vs. Beaumont, 190 Pa., loi the Court 
says: "It has never been supposed that the right to foreclose an 
overdue mortgage in any way depends upon the goodness of the mort- 
gagor's title to the premises embraced in the mortgage." There are 
several other cases to the same effect. We have no quarrel with this 
line of decisions. The doctrine laid down in them is well astablished, 
and the plaintiff's case would come under this principle were it not for 
the important fact that it has already been decided by a court of com- 
peteht jurisdiction that the plaintiff has no valid mortgage and there- 
fore has no lien upon the land which can be enforced by scire facias, or 
in any other way. The mortgage is absolutely void. The deed from 
Cameron to Gray, as was said in another case, "was a mere nullity, a 
blank sheet of paper, conferring no title on the original grantee, or on 
an innocent purchaser from him." The mortgage from Gray to Kay is 
no better. In view of this statement, must the defendants sit still in the 
scire facias proceedings because it happens that the mortgage was 
properly executed and is overdue, although it has been declared not to 
be a lien upon the land embraced in it? Miis,t they wait until the 
property is sold at sheriff's sale and until the purchaser thereat brings 
an ejectment suit? We think not. We are of the opinion that the 
.plaintiff is precluded by the decree in the equity suit from proceeding 
to judgment upon his iscire facias. 

Now, August 7, 1905, for the reasons above stated, we enter judg- 
ment in favor of the defendant upon the point reserved notwithstanding 
the verdict. 



A check on an open bank account is held, in Love vs. Ardmore 
Stock Exchange (Ind. Ter.) 67 L. R. A. 617, riot to constitute an as- 
signment of the fund, or take precedence of a subsequent attachment 
levied on the fund before the check is presented for payment or brought 
to the notice of the bank, if such presentment is not made, or notice 
given, within a reasonable time. 
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In the Court of Common Pleas of Lackawanna County, No, 303, Janu- 

uary Term, 1904. 

RULE TO TAKE OPFNON SUIT 
William Shields vs. Scranton Railway Co. 

The negligence for which a street railway company Is to bfe held liable In 
law must have been the proximate and efficient cause of the accident 

A plaintiff must be Judged by hlB own conduct at the time of the accident. 
If he did what an ordinarily prudent man would do under the same 
circumstances, he should not be considered guilty of contributory 
negligence. 

Messrs. Vosburg & Dawson, for plaintiff. 

Messrs. Willard, Warren. & Knapp, for defendant. 

Opinion by Edwards, P. J., August 7, 1905. 

By agreement of counsel these two cases were tried together. 
The plaintiff, Shields, claims damages for personal injuries, and Jack- 
son for damages to his team, harness and wagon, the injuries in both 
cases being the results of the same accident. 

Preliminary to the discussion of the main features of the cases I 
would state that the question of imputed negligence so far as Shields 
is concerned, is not considered in the disposition of the rule to take off 
the non suit in his case. Jackson was the owner of the team; Walter 
Mabey was the driver who had charge of the team at the time of the 
' accident, and Shields was a helper on the ice wagon on that day and 
sat on the seat with Mabey. Shields, according to his own testimony, 
wa$ thoroughly familiar with the locality where the accident occurred, 
with North Main street, Spring street and all the surroundings, he 
having delivered ice for three years along the route taken by him and 
Mabey on the day he received the injury. While the plaintiff Jackson 
is liable for Mabey's negligence. Shields is liable for his own negli- 
ligence only. He must be judged by his own conduct on that day. If 
he himself did what an ordinarily prudent man would do under the 
same circumstances, I would not consider him guilty of contributory 
negligence, however negligent Mabey may have been. At the trial I 
followed the law as laid down in Dean vs. Pa. R. R., 129 Pa., 514, and 
in granting the non-suit in the Shields case I did not hold him respon- 
sible for anything that Mabey did or failed to do. 
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The first question in the case relates to the negligence of the de- 
fendant. Leaving out of the case now the question of contributory 
negligence, is there any evidence from which a jury may fairly infer 
negligence on the part of the defendant? Both sides seem to agree 
that North Main avenue, on which the. street car track is laid, and in the 
vicinity of the accident, runs east and we^t; Spring street runs into 
North Main at right angles, but does not intersect it. Mabey. and 
Shields were coming down Spring street with the team and a heavy 
ice wagon, intending to turn into North Main to go towards Providence 
Square, westward, in the direction from which the street car came 
which struck the pole of the wagon. Both men say they stopped the 
team on Spring street. The testimony is contradictory as to the exact, 
place at which they stopped, although it might be gathered from the 
evidence that the front feet of the horses were about on the cross walk 
—the walk crossing Spring street along North Main, or it might be 
inferred from some of the statements made that the wagon stopped a 
few feet farther back on Spring street. At any rate Mabey and Shields 
say they both looked westward towards Providence Square where they 
could see a distance of from 150 to 200 feet, and saw no street car 
coming. Then they drove into North Main and the collision occurred, 
the front end of the car striking the pole of the wagon. The car and 
the wagon pole seem to have met almost simultaneously. The testi- 
mony as to the speed' of the car is that the car was running "fast," 
"pretty fast," "very fast," and that the bell \yas not rung. It appears also 
tiiat the wagon was a cut-under wagon, and that when the driver was 
turning into North Main he would have escaped the approaching car 
without any diflRcult\ had not one of theleft wheelsof the wagon been 
caught in a small gutter, by reason of which mishap the pole was sud- 
denly swung in the other direction, coming in contact with the passing 
car. Defendant's counsel claim that the speed of the car and the fact 
that the bell was not rung, or anything else that was done or not done 
by the motorman had notiiing ]feo do with the accident, and that there- 
fore there was no negligence on the part of the defendant. The negli- 
gence for which tiie defendant is to be held liable in law must have 
been the proximate and efficient cause of the accident. I am of the 
opinion that the plaintiffs have failed to prove such negligence on- the 
part of the defendant. 
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Whatever may be said as to the wiant of proof of defendant's negli- 
gence and the correctness of the non-suit on this ground, it is more 
clear to me that each of the plaintiffs is guilty of contributory negli- 
gence. Wherever they stopped on Spring street — whether at a point 
that brought the front feet of the horses on the cross-walk or ten feet 
farther back — ^it is -evident that they did not stop in the right place. 
There is no view of the testimony of the plaintiffs and of all the wit- 
nesses that relieves the plaintiffs from the charge of contributory neg- 
ligence. The allegation- that when Shields and Mabey came to the 
cross-walk, the trees and telegraph poles obstructed the view, only adds 
to the degree of care they should have exercised under the circum- 
stances and surrounding conditions. A few feet farther back on Spring 
street, ten or twenty, it matters not which, the two men could see a 
distance of 150 to 200 feet along North Main ; yet, they move on and in 
about twice the length of the team and wagon they ran into a moving 
street car. I have examined all the testimony carefully, and the con- 
viction formed in rny mind when the non-suit was granted has been 
strengthened by a further study of the two cases and the law applicable 
thereto. 

The elaborate briefs submitted by counsel on both sides cite nearly 
two hundred cases. I have refrained from referring to them because 
the law is pretty well settled by this time. The main difficulty in cases 
such as are now before us is to obtain a clear comprehension of the 
controlling facts and of the inference that naturally and reasonably 
follow. 

, The rule to strike off the non-suit in each case is discharged. Let 
this opinion be filed in the Shields case, No. 303, January Term, 1904. 



The appointment of one as cashier of a railway station, with 
power to collect money, give receipts, sell tickets, take care of the 
money received, and forward it to the treasurer of the company, is 
held, in Daniel vs. Atlantic Coast Line R. Co. (N. C.) 67 L. R. A. 455, 
not to empower him , to arrest persons whom he suspects of having 
stolen money which has come into his possession, so as to render the 
railroad company liable in case he causes the arrest oiF an innocent 
person. 



LACKAWANNA JURIST. 269 

In the Court of Common Pleas of Lackauumta'^^ounty, No. f^o, Sep- 

tetnber Term, 1904. 

RULE TO OPEN JUDGMENT, 

Assigned to' Michael Sznyter vs. Frank Witkoski. 

To warrant a court to make absolute a rule to open Judfirment the, testi- 
mony of two witnesses or that of one witness ancl such corroborating 
circumstances as amount to the testimony of another is necessary, 
and also the evidence must be clear, precise, satisfactory and in- 
dubitable and must relate to the time when the paper was executed. 

Opinion by Newcomb, A. L. J., June 7, 1905. 

Judgment was entered against the defendant by virtue of a war- 
rant of attorney contained in a promissory note under seal purporting 
to be signed by his mark and attested by the signature of the use plain- 
tiff. The execution of the instrument is admitted, but it is alleged that 
it was understood by the defendant to be a note for fifty dollars to se- 
cure a debt of that amount which was all he owed the payee ; that 
Sznyter, who filled up the note and did all the writing, acting for the 
payee, took advantage of the fact that the defendant couldn't read and 
fraudulently deceived' him as to the amount, and that he didn't learn of 
the deception until execution was issued. 

The effort, therefore, is to reform the paper. The defence is 
purely equitable although cogtiizable under our practice on the law side 
of. the court. Hence the Evidence must be of the same measure and 
character required to warrant a chancellor in reforming the instrument 
if it were before him. imder direct attack by bill in equity praying for 
a decree of reformation. Ahlborn vs. Wolff, 118 Pa., 242. 

In. quantity there must be at least the testimony of two witnesses 
or that of one witness and such corroborating circumstances as amount 
to the testimony of another ; and in quality the evidence must be clear, 
.precise, satisfactory and indubitable, and must relate to the time when 
the ipaper was executed. Rothscljild vs. McLaughlin, 6 Sup. Ct, 347; 
Glass Co. vs. Stevens, 125 Pa., 268; Bank vs. Hartman, 147 Pa., 558; 
Nettleton vs. Caryl, 20 Sup. Ct., 250 ; Lenz & Lenz Co. vs. Spencer, C. 
P. Lacka. Co. 302 Nov. T. 1902; S. C. current vol. Sup. Ct. Rep., not 
yet published. 

Tested by this rule the defendant's case fails. While there is some 
evidence tending to corroborate his claim that the amount of the debt 
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was $50.00, there is nothing to corroborate his. testimony as to any 
fraudulent deception at the time and place where the note was prepared 
and signed nor in that particular connection. His oWn testimony 
touching the alleged fraud is contradicted by Sznyter. 

In that state of the evidence the defendant is not entitled to the 
relief asked for and the rule to show cause is discharged. 



In the Court of Common Pleas of Lackawanna County, No. 1087, Sep- 
tember Term; 1904. 
IN RE. APPEAL OF PATRICK CASEY, TAX COLLECTOR, 
FROM SETTLEMENT OF A UDITORS, 

There is no principle better established than that the settlement of town- 
ship accounts by the auditors is conclusive unless appealed from 
within the statutory period. 

Opinion by Edwards, P. J., August 7, 1905. 

The appeal in this case brings in question only two items. The 
second in the order specified in the appeal involves the difference be- 
tween $566.11 and $297, surcharged in the "Road Department Ac- 
count" against the tax collector. The appeal is from the auditors* 
report for the year ending March i, 1904; but the surcharge is an old 
account carried forward from the audit of 1902 to that of 1903, and 
from the audit of 1903 to that of 1904. Conceding the appellant to be 
correct in his contention — ^and this is not clear by any means, a con- 
sideration of this item necessitates the opening of the audits of 1902 'Suid 
1903. The officer did not appeal from either audit. . The mere state- 
ment of these facts determines the contention against the appellant, be- 
cause there is ho principle better established than that the settlment of 
township accounts by the auditors is conclusive unless appealed from 
within the statutory period. 

The other item involves a sum of less than $15 and relates to the 
question of commission. on township orders. It is not clear that the col- 
lector is entitled to this commission under the facts disclosed by the 
depositions. 

The appeal js dismissed at the costs of the appellant 
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In the Court of Common Pkas of Lackaw(mn<F<^ounty,Mo, S99, Sep- 

tember Term, 1904. 

EJECTMENT. 

^ RULE TO VACATE SUMMONS, &c. 

RUI.E TO FILE AFFIDAVIT NUNC PRO TUNC 

Maggie C. Colture vs. A. E. Bertholf, A. W. B'ertholf '& Margaret 

Kelly. 

The purpose of the Act of July 9, 1901, is to bring: on the record in- an aptlon 
of ejectment all persons having an interest in the controversy, so that 
one trial will settle the queetionof the whole title. 

Messrs. Vosburg & Dawson, for plaintiff. 

Messrs. Bertholf & McGinley, for defendants. 

Opinion by Edwards, P. J., August 7, 1905. 

The act of Jvily 9, 1901, section 10, P. L. 614, provides that the 
plaintiff, in any writ of ejectment, shall file with his praecipe, an afHda- 
yit, setting forth to the best of his knowledge, information and belief 
who are the claimants of the land in controversy. Plaintiff failed to. 
file such an affidavit in this case. Thereupon the. defendants ask to 
have ihe summons vacated. The plaintiff then obtained a rule to show 
cause why the necessary affidavit should not be filed nunc pro tunc. 
As a matter of correct practice the affidavit should have been filed with 
the praecipe. The profession ought by this time to be well acquainted 
with the requirements of the act of 1901. Counsel for plaintiff makes 
oath that he inadvertently omitted to file the required affidavit. We are 
aware .that we may, in our discretion, allow the mistake to be cor- 
rected. There are some cases where. this should not be done. If, for 
instance, in this casei the claimants named in the affidavit were others 
than those named in the sqmmons and who were properly served by the 
sheriff; or if, as it often happens, in applications to file affidavits nunc 
pro tunc, the claimants named in the affidavit and not named in the 
summons in the usual way, were numerous, some living out of the 
county and some being minors, so that the permission to file the affidavit 
would lead to complications incident to additional process and service — 
then, in such cases, the summons ought to be vacated and the plaintiff 
should begin over again. However, in the present case, the filing of the 
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affidavit is. the merest kind of a formality and aQ&wers no practical piir-,- 
pose. The plaintiff brings her action against, three defendants, whom, 
6he says, are in possession of he^ ^rop^rty. The affidavit names the 
same persons as claimants. This brings no new parties on the record, 
and gives no additional information to anybody. The purpose of the 
act of 1901 is to bring on the record iaan action of ejectment aH persons 
having an interest in the controversy^ so that one trial will settle the 
question of the whole title. 

There is another difficulty with the affidavit in this case. The act 
of assembly says it must be made by the plaintiff. The affidavit sub- 
mitted to us is made tiy counsel without giving any reason why the 
plaintiff does not make it. 

Defendants also claim as a ground fcr vacating the summons that 
the declaration is not precise.' This question can only be raised by 
demurrer. 

We therefore make the following orders: i. — The rule to vacate 
the summons is^digcharged. 2. — ^The rule to permit the plaintiff to 
file an affidavit nunc' pro tunc is made absolute, a proper affidavit to b^ 
filed within .thirty days. 

Where a policy of insurance for $2,500 on two buildings con- 
tained a clause providing that the entire policy, unless otherwise pro- 
vided by agreement indorsed thereon, should be void if the insured 
had, or should thereafter procure, any other contract of insurance on 
the property ; and attached to the policy was a slip of the same date 
as the policy, containing a description of the property insured with the 
amount of insurance written thereon, and a clause that $2,500 total con- 
current insurance was permitted, — it is held, in L'Engle vs. Scottish 
Union & N. Ins. Co. (Fla.) 67 L. R. A. 581, that the last clause, con- 
strued in connection with the language of the entire policy, permitted 
other concurrent insurance not to exceed $2,500. 



That a will may pass title to after-acquired real estate under a 
statute providing that every person may, by last will, devise "all his 
estate, real, personal, and mixed," is decided in Mueller vs. Buenger 
(Mo.) 67 L. R. A. 648. 
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/n the Court of ComfHon Pirns of Lackawanna County, No. 346^ Mc^ 

Term, 1904. 

' RULE FOR JUDGMENT NON OBSTANTE VERHDICTp AND 

RULB-FOR NEW TRIAL. 

John, Reynolds: vs: The Maryland Casualty^ Coi 

'-Inixnediate'^ notice- in an Insurance policy meahs reasonable noticed The' 
■ wovd ''immediate" is not to 9>e comftrued literally, but wbei^ tbe cpn-^ 
tract requires' immediate notice, the notice must be given within a 
reasonable time, according to the circumstances of .the particular case. 
.;,: What is a reasonable time, under, the facts and circumstances of a 
^ particular case, is a question of fact for the Jury, xmless the delay has 
been so great that tlie court may rule it as a question of la^. 
The word "mailed," as applied, to a letter, means that the letter was proper- 
ly prepared fbr transmission by the servants of the -/postal depart- 
ment, and that it ^as- p^jt in.. the custody of the officer charged with 
the duty of forwardfng the mail. 
The areneral- rule of construction -in^ construing ambiguoun clauses in insur* 
ajQce policies is. that they are to be cohsti:ued most strongly against 
fhe insured, and that in case of doubt or where a clause is capable oil 
. two lnterpret$,tions» each- equally reasonable, the one most fatal to. the 
insured must be adopted. 

'Mr. J. E. Watkins, for plaintiff, 

Mr. Robert Murray, for defendant 

Opinion by Kelly,. A, L. J., August 7, 1905. 

On.thj^ 24th of OctJober, 1502, th^ defendant company insured; the 
plaiiittff for the term of twelve months in the amount of $25.00 weddy 
indemnity, against loss on account * of certain diseases, a.ppendicitis. 
bfekigf among them, by writtwi policy of irisurancci called a healtli 
polity. On- the 3d of August^ 1903, while the policy was in force, the: 
plaiteitiff -alleges he was tokens sick with appendicitis, on account of 
whieh he was removed to an hospital where- he underwent an operation* 
and that up to the 3d of October following he was wholly disabled-and 
-prevented from performing any and every kind of duty pertaining to- 
his occupation, and_ that upon compliance upon his part with.the terms of 
thiB.pcHicy, the defendant company refused to pay him the indemnity; 
aiid:so he brought this siiit. We submitted the case to the jury, subject 
to a. reserved point, viz: Whether there was any evidence in the case 
upon which the plaintiff was entitled, to recover., and a verdict was 
rendered, in favor of the plaintiff for $234.44, the full amount of his 
claim, subject to such reserved point. 
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The plaintiff's right to recover is resisted on two grounds: (i) 
That he failed to comply with the terms of the policy required that 
"immediate written notice must be given to the company at Baltimore, 
or to the agent countersigning the policy, of any disease or illness for 
which a claim is to be made, with full particulars thereof and full name 
and address of the insured;" and (2) That he failed to comply with its 
terms requiring that "affirmative proof of cause and duration of dis- 
ability must also be furnished to the company within ten days from the 
termination of the disability." 

"Immediate" notice means reasonable notice. The word "imme- 
diate" is not to be construed literally, but when the contract requires 
immediate notice the notice must be given within a reasonable time, ac- 
cording to the circumstances of the particular case : i Am. & Eng. Ency. 
of Law, 323. What is a reasonable time, under the facts and circum- 
stances of a particular case, is a question of fact for the jury, unless the' 
delay has been so great that the court- may rule it as a question of law ; 
Peoples Accident Association vs. Smith, 126 Pa., 317. In this case 
the notice was sent six days after the plaintiff became ill, by letter 
properly addressed and mailed to the defendant by the plaintiff's wife. 
She had called at the office of the agent before tliat, but did not find 
him in, and had notified the agent verbally by telephone. During these 
six days plaintiff was quite ill and had not yet been operated upon. We 
left it to the jury to say whether the notice was given within a reasonable 
time, and, under the circumstances, we are satisfied that we would not 
be justified in holding as a matter of law that the notice was; not in 
time. It is further claimed on behalf of the defendant, however, that 
there was no evidence of any written notice having been given, because 
there was no evidence that the letter which had been addressed to the 
company at Baltimore had been properly stamped, and that, therefore, 
the presumption which arises that a letter properly addressed, properly 
stamped and deposited in the mail will reach its destination, could not 
arise in this case. This claim would have some merit were it not for 
the fact that there was evidence that the letter was "mailed." (See 
notes of testimony, page 14.) "The word mailed, as applied to a letter, 
means that the letter was properly prepared for transmission by the 
servants of the postal department and that it was put in the custody of 
the officer charged with the duty of forwarding the mail:" Pier vs. 
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Heinrichshoffen, 67 Mo. 169. So when the witness was allowed to 
state without objection that she mailed the letter it could be inferred 
that it was properly stamped, postage properly prepaid, and that it was 
deposited in the United States mail, which was prima facie evidence 
that it was received by the company: Whitmore vs. Ins. Co., 148 Pa. 
405. So much for the first ground of defense. 

As to the second. The policy provides that affirmative proof of 
cause, etc., oif disability must be furnished to the company within ten 
days from the "termination of the disability." The policy only insures 
against total disability, and it is argtied that the proofs must be fur- 
nished within ten days from the termination of the total disability, and 
that as the proofs were not furnished until the 24th of October, 
although the plaintiff went to his business on the 4th and only claimed 
until the 3d, it was not a compliance with that requirement of the con- 
tract. The plaintiff, according to the undisputed testimony, did not 
recover, in the ordinary sense of the word, for sometime after the 24th. 
He went to his store on the 4th, 5th and 7th, and was then confined to 
his house for a week. For about two months after that he was only 
partially able to attend to his business, according to his testimony. We 
submitted the question to the jury with the instruction that, if they 
found that notice was given during his disability, it was sufficient, and 
, that it was not necessary that the notice should have been given within 
ten days after the termination of his total disability. We think we put 
the proper construction upon the clause in question. If it was intended 
to mean within ten days after termination of total disability it could 
have easily been so printed in the policy, so that there would be no am- 
biguity about it and no chance of the policy holder being misled. The 
general rule of construction in construing ambiguous clauses in insur- 
ance policies is that they are to be construed most strongly against the 
insured, and that in case of doubt or where a clause is capable of* two 
interpretations, each equally reasonable, the one most favorable to the 
insured must be adopted : 9 P. & L. Dig. Dec. 14756, iet seq. In Smith 
vs. Ins. Co., 103 Pa. 162, Mr. Justice Clark expressed this principle in 
the follewing clear and' apt language : "A condition in a policy of in- ' 
surance, being the language of the company, must, if there be any 
ambiguity in it, be taken most strongly against them; if reasonablv 
susceptible of two interpretations, it is to be construed in favor of the 
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assured, so as riot to defeat, without plain necessity, his claim to in- 
demnity which it was his object to sectire.'! 

We are of opinion that the plaintiff is entitled to judgment on the 
verdict for the reason^ here given, and the rule for judgment nqn 
obstante veredicto is discharged. The rule for a new trial only raises 
the same questions, and it is also discharged. 



In the Court of Common Pleas of Lackawanna County, No. 51, A'o- 

Veniber Term, 1904. 

RULE TO DISSOLUB WRIT OP ESTREPBMBNT. 

Emma Humphreys vs. Haxnnah Humphreys. 

Th€ duty of a life tenant is to keep the- pfemises in as good repair as when 
. he took them, not excepting ordinary and actual wear and tear. 

i(' he negligctitly allows them to fall Into decay for want of repairs, he Is 
guilty of waste, in case of waste the court will make such order ai 
may seem Just and right under the circumstances, directing the tenant 
to put the premises .in proper repair. 

Messrs. Vosburg & Dawson-, for plaintiff. 

Mr. T. F. Wells, for defendant. 

Opinion by Kelly, A. L. J.,,August 7, 1905. 

The-defendant in this writ is a life tenant, and it is her duty to use 
ordinary care to preserve the preitiises from falling into decay. If she * 
negligently allows them to fall into decay for want of repairs she is 
guilty of waste. She is not bound to /expend any extraordinary sum to 
reha1)ilitate the premises if they were out of repair when she entered 
upon her life tenancy; and in determining the question of waste the , 
general character and condition of the property when it passes into the 
possession of the tenant, the purpose for which it is used, the usages 
. of thfe locality in .which it is situated, and all of the surfoundihg cir- 
cumstances are to be taken into consideration. We do not think, how- 
ever, that the. financial needs of the tenant- are to be considered. A 
'tetiatlt has no right to use up the substance of the estate at the expense 
of the remainderman. 

V The duty of the defendant is to keep the premises in as good repair 
as they were when she took them, not excepting ordinary and actual 
wear and tear. If a roof becomes leaky through the. action of the ele- 
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ments she must repair it, and so if the siding falls off she must replace 
it, and if the paint wears off she must repaint within a reasonable time ; 
In Re. Mary E. Steele, 19 N. J. E. 120; she must treat the premises in 
such a manner that no injury will be done to the ifiheritarice.: S/nith 
vs. Chappell, 25 Pa. Sup. Ct. R. 81. In short her duty is to preserve 
the premises from falling into decay for want of the e.xercise of ordin- 
ary care in making repairs, so that when her tenancy ceases they may 
pass to the remainderman in /substantially the same condition as when 
she went into possession, subject, however, to the ordinary depreciation 
caused by time, notwithstanding that proper and reasonable repairs are 
kept up. 

From the evidence we find that the defendant is guilty of waste, 
but not in every particular charged against her. We think she suffered 
the porch to become dilapidated for want of proper repairs, and that it 
is her duty to put it in proper condition now, and that it is her duty 
to replace the strip of siding if she has not already done so. We also 
are of the opinion that the building in question should be repainted. 
We do not sustain the plaintiff's contention that the sills are rotten, 
nor that the interior is not in a reasonable state of repairs. 

Under the provisions of the act of assembly of 29 March, 1822, 7, 
Sm.Iv., 520, sec. 2, we have the power to make such order as may seem' 
just and right under all the circumstances, and after consideration of 
the evidence it is now ordered that the defendant shall forthwith put 
the porch of the premises in proper repair and replace the siding : and 
that within one year .from this date she shall repaint the outside of the 
house. 

The rule to dissolve the writ is discharged. 



The sufficiency of the evidence before a grand jury to warrant an 
indictment is held, in Re Kennedy (Cal.) 67 L. R. A. 406, not to be 
subject to inquiry on habeas corpus proceedings to obtain the release 
of accused from custody consequent upon the indictment, although by 
statute the evidence offered before the grand jury may be taken down 
arid a copy of it delivered to the accused, so that the proceedings before 
that body are no longer incapable of proof. 
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In the Court of Common Pleas of Lackawcmna County, No. 8, May 

Temp, 1903, 

IN EQUITY. 

John /. Brown, et al., vs. John Kemmerer, William Creighton and the 

Scranton Lace Curtain Company. 

Defendants asked to have, plaintiffs' bill dismissed, alleging that it was filed 
more than six years after the fraudulent acts charged in the bill oc- 
curred. 

Plaintiffs amended their bill to the effect that the lenral transactions com- 
' plained of did not end before the statute of limitations began to run. 
The same point was raised by demurrer which was overruled by court, 
because of the 'amendment. 

The court held that the plaintiffs' suit was not barfed by the statute of limi- 
tations. 

Iiaches for less than six years, aided by other circumstances, will bar 
a right. ESquity presumes against the existence of trusts unless it is 
. asserted *in a reasonable time. It is difficult to decide what is the reas- 
onable time .within which a constructive trust must be asserted. E^ach 
case must be Judged by its own facts and circumstances. In some 
cases a delay of six years may not constitute laches; in other cases, a 
delay of less than six years may do so. 

Where a party, having the right to set aside a transaction or treat it as' a 
trust, stands by and sees another dealing with the property in a man- 
ner inconsistent with any trust and makes no objection, a delay of less 
than six years may bar a suit. 

Generally a stockholders' bill is brought against all the directors of a cor- 
poration, alleging fraud, mismanagement, grross neglect and other 
misfeasances. In such cases it is clear that a suit may be brought by 
the stockholders without notice to the corporation. It is equally clear 
that stockholders cannot themselves institute legal proceedings to en- 
force a claim of the corporation against other parties, unless proper de- 
mand is first made upon the managers of. the corporation. 

In a suit in equity by a stockholder in his own 'name to enforce a corporate 
right, there must be averred and proved an actual application to the 
directors, and a refusal by them to bring suit or to allow plaintiff to 
do so in the corporate name, and where misconduct of the directors 
themselves is alleged, the bill must show an effort to secure plaintiff's 
rights through meetings of the corporation. 

A director of a corporation is a trustee for the entire body of stockholders, 
and under^kes, on assuming office, to give his best Judgment in the 
interests of the corporation in all matters in which he acts for it, un- 
trammeled by any hostile interest in hlmdelf or others. 

In their capacity as trustees of the stockholders the directors may not profit 
by any act done by them in their official capacity. 

A director cannot acquire title to corporate property purchased by him at 
Judicial sale as against the corporation, but he is entitled to receive 
from the company the amount paid by him to purchase the same. 

Directors stand in a fiduciary relation to the stockholders, analogous to that 
of trustee, and cestui que trust, and are bound to the exercise of the 
utmost good faith towards the stockholders. 

Directors are personally responsible to the stockholders for any loss result- 
ing from fraud, embezzlement, misconduct* or breach of trust. 
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Messrs. Vosburg & Dawson and John E. Scragg, for plaintiffs. 

Messrs. Willard, Warren & Knapp, for defendants. 

Opinion by Edwards, P. J., August 7, 1905. 

The bill of complaint in this case which was filed in April, 1903, 
has been amended twice in matters of substance, once in May, 1903, 
and the second time as late as January, 1905, when the case was called 
for trial. For this reason we shall here state briefly the main allegations 
of the bill as amended. To avoid confusion arising from a similarity 
of names it must be remembered that The Scranton L^ce Curtain 
"Manufacturing Company" is the old company and that The Scranton 
Lace Curtain Company is the new one, and is one of the defendants in 
the present suit. 

First. — The Scranton Lace Curtain Manufacturing Company was 
incorporated May 18, 1891, and plaintiffs were tht: owners of stock 
therein prior to 1896 and 1897. 

Second. — In 1896 William Creighton was a member of the board 
of directors and John M. Kemmerer was president of the company. 
As such officers they were bound to protect the interests of the com- 
pany. Nevertheless, they entered into a conspiracy to injure the com- 
pany by causing a judgment to be entered against it- in the sum of 
$75,000 in favor of Creighton and Burch, of which firm the said Wil- 
liam Creighton was a member. On this judgment an execution was 
issued and the property of the company levied upon, Creighton thus 
obtaining an unlawful preference as a creditor. The judgment did not 
represent a valid indebtedness and if enforced when entered would 
make the company insolvent. An amendment to the second paragraph 
states that there was an arrangement between the company and Creigh- 
ton and Burch whereby certain manufactured goods were laid aside as 
security for advances made by said firm and that the change in this 
security by substituting therefor a bond in the sum of $75,000 was an 
enlargement of the obligation for the benefit of Creighton, a director, 
when the company was insolvent, and was, therefore, an illegal act on 
the part of the directors of the company. 

Third. — ^The said judgment was entered and execution issued 
thereon for the purpose of selling the company's property at sheriff's 
sale and thus enable Creighton and others to buy the same and organize 
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a new company which would not include the plaintiffs. Creighjon and 
Kemmerer neglected to take any steps to prevent the sale of the com-, 
pany's property. An amendment to the third paragraph states that 
Creighton and Kemmerer continued to be directors of the company 
until the incorporation of the hew, company, June 15, 1897. 

Fourth. — One of the stockholders, Stephen Chappell, notified the 
receiver of said company, who 'was appointed February 12, 1^7, that 
the said judgment was not valid and asking him to defend the same. 
Instigated by Kemmerer and Creighton the receiver refused to inter- 
fere. . 

Fifth. — ^The personal property of the company was sold by the sheriff 
in February, 1897, ^^ Creighton at less than its real value, he making 
a profit to himself of $60,000, and the real estate of the company was / 
purchased by Creighton. The said real estate is now used by the 
Scranton Lace Curtain Company (the new company and defendant in 
the present suit), all of which was done in pursuance to a plan or 
scheme arranged by Kemmerer and Creighton. 

Two amendments to this paragraph were allowed. They are as 
follows:* 

a. The real estate of the old company and the fixtures," costing orig- 
inally over $300,600, were sold to a trustee for the benefit of Creighton 
and others on an execution issued on the judgment above. stated, and 
were turned over to the new company at a large profit to Creighton and 
Kemmerer, and the stockholders of the old company who did not be- 
come stockholders of the new company are entitled to a share of this 
profit. 

b. Creighton as director was acting in a fiduciary capacity repre- 
senting all the stockholders; yet, he procured the sale to. himself of the 
personal property of the company, worth $64,676.51, for the sum of 
$i6,443- The company should have credit for the larger sum, but 
Creighton appropriated to himself over $48,000, crediting the company 
with the smaller sum only. The judgment on which the sale was made 
was paid when Creighton secured the personal property ; that is, at the 
time of the sale, this property being worth more than the whole debt, 
leaving a surplus in the hands of Creighton and Burch of about $10,000 
belonging to the company. Although the judgment was thus paid 
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Creighton caused the real estate to be sold on the same execution for 
$61,565 to Mr. Charles H. Welles, attorney for Creighton, who had 
knowtedge of the sale of the personal property and its value in Creigh- 
ton's hands. Afterwards, Mr. Welles, by direction of Creighton, sold 
the real estate to the new company for the expressed consideration of 
$118,500. 

Sixth.— Plaintiffs expect to prove that over $10,000 of the Creigh- 
ton and Burch judgment was for the benefit of Kemmerer and 
that he was paid this sfum out of the proceeds of the personal and real 
property sales. 

Seventh. — -The said sale of the real estate was for the benefit of 
one of the directors of the old company, was illegal and fraudulent, and 
if not actually void, is voidable at the suit of the stockholders of said 
company. 

Eighth. — Owing to the aforesaid negligence plaintiffs' stock has 
become worthless. 

Ninth.— (An amendment). The illegal acts detailed in the other 
paragraphs, done in pursuance to the conspiracy above stated, con- 
tinued from the time of the entry of the said judgment up to and sub- 
sequent to June 15, 1897. 

DEFENDANT'S ANSWER. 

It is not necessary to explain the averments of the answer with the 
same particularity and minuteness as the allegations of the bill. The 
defense is, 

I. — A denial of all the allegations and suggestion of fraud and 
want of good faith set forth in the complaint, and affirmative aver- 
ments of fairness in all the transactions referred to in the bill. 

2. — The statute of limitations ; the matters complained of, such as 
the entry of the judgment and the sale of the personal property, and of 
the real estate having occurred more than six years previous to the filing 
of the bill. 

3.— Laches in bringing th^ present suit. 

4-— ^^-y judicata; /he questions raised in the bill of complaint hav- 
ing been finally determined in an issue tried in the common pleas in 
case No. 440 March Terrn, 1897, ^^ which case final judgment was en- 
tered in favor of the plaintiffs, Creighton and Burch. 
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FINDINGS OF FACT. 

Before proceeding with our formal findings it is proper to state 
that we might dispose of this case in brief order and without a very 
extended discussion. If we decide dutt the plaintiffs are guilty of 
laches in bringing their suit — and we are strongly impressed with this 
proposition, that is the only question which would require consideration. 
It also appears clear that the matters involved in the issue tried in 
judgment No. 440 March Term, 1897, have been finally determined. 
This eliminates out of the case several of the allegations of the bill and 
much of the evidence relating to the validity of that judgment Even 
if this were not so, it being further disclosed by the evidence that all 
the creditors of the old company have been paid, the questions of the 
alleged illegal preference of the debt of Creightbn and Burch and of 
the insolvency of the old company, are of no moment now. Notwith- 
standing these features of the case, we have concluded to make full 
findings of fact form the whole evidence, taking into consideration all 
phases of the case; and reserving tor final discussion the legal questions 
raised by the defendants. This method of treating the case will prob- 
ably be more satisfactory to the parties and may be of some assistance 
to the appellate tribunal in case our conclusions should be reviewed, or 
in case a different view should be taken as to some of our conclusions 
of law. 

I. — ^The Parties. Plaintiffs are owners of stock in the old com- 
pany — the Scranton Lace Curtain Manufacturing Company. The suit 
was brought originally by six of the stockholders "for all the stock- 
holders of said company." From time to time names of additional 
stockholders have been added to the plaintiffs, who number now about 
twenty. The defendants are John M. Kemmerer, who was president 
of said company ; William Creighton, now deceased, who was a direc- 
tor, and who was also a member of the firm of Creighton and Burch, 
at one time creditors of said company; and The Scranton Lace Cur- 
tain Company, a new company, incorporated June 15, 1897. 

2. — Plaintiffs filed their bill of complaint April 22, 1903. 

3. The Scranton Lace Curtain Manufacturing Company was or- 
ganized in 1 89 1. Its authorized capital stock was $260,000 and its 
business was the manufacture of lace curtains and other lace goods. 
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Its plant 'consisted of land, buildings and machinery, A New York 
firm, Creighton and Burch, was constituted the selling agents for the 
company. This firm advanced money to the company from time to 
time so as to enable it to pay the current bills for materials, wages and 
other expenses. As, the advances of money by the firm were likely to 
exceed the collections from the sales of the company's products, an ar- 
rangement was entered into between the partiejs by which the manufac- 
tured goods were immediately sold to Creighton and BurcH and were 
set aside in a room, in the custody of the company's manager, H. W. 
Taylor, who, for the purposes of the arrangement, was designated 
as trustee for Creighton and Burch. The arrangement was entered into 
August 20, 1895, and was at the time considered by the parties as ade- 
quate security for the moneys advanced by the said firm. The ar- 
rangement continred in force until July 2y, 1896. 

4. — In the meantime, for one reason and another, and partly owing 
to depression in the lace trade, the company was in need of more money 
and became a borrower. Early in Tune, 1896, it borrowed from the 
Catherine Winton Estate the sum of $35,000, in two loans. Promis- 
sory notes endorsed by certain of the directors of the company were 
given as security, and on July 21, 1896, two judgment notes were given 
as additional security. These notes were to be held by The Lacka- 
wanna Trust and Safe Deposit Company. 

5. — About the same time Creighton and Burch became dissatis- 
fied with the character of their security, consulting counsel in regard to 
the matter. The result was that the former arrangement was termin- 
ated and new security substituted. The following resolution adopted 
by the company July 27, 1896, explains the nature of the new security : 
"Whereas, Crefghton & Burch, of the city and state* of New York, 
loaned this company largre sums of money for which goods are to be 
delivered, and whereas, Creighton & Burch want security for such sums 
as may be owing them from time to time, be it therefore resolved, that 
the officers of this company be authorized and directed to give a bond 
to the Lackawanna Trust & Safe Deposit Company, trustee, payable 
one day after date, for the sum of seventy-five thousand ($75,000) 
dollars as may be owing to Creighton & Burch from time to time, with 
warrant of attorney^o enter judgment thereon." The bond was duly 
given, as provided in the resolution. 
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6. — After the bond was given Creighton and Burch continued to 
be the sole selling agents of the company and continued to make ad-, 
yances of money to help the company to carry on its business. During 
this period, and for some time prior thereto, the company lacked suffi- 
cient working capital. As already stated it had borrowed large sums 
of money from other sources than Creighton and Burch ; it was draw- 
ing freely on its selling agents for advances and was evidently embar- 
rassed financially — that is, it had no ready money. This situation led 
to a meeting of the directors held on February 5, 1897, when a com- 
mittee of three was appointed "to formulate a plan for the financial re- 
lief of the company." The committee met in Judge Hand's office on 
February 10, 1897, Mr. Creighton being present as a member of the 
committee, and as a member of the firm of Creighton and Burch. 
Counsel for the firm was also present. The condition of the company 
was fully discussed. It was necessary to have a large sum of money 
immediately. Mr. Creighton said his firm could not advance any more, 
and Mr. Belin, of the committee, said that the business of the com- 
pany "would have to come to a standstill" unless the firm advanced 
sufficient money to meet the then present necessities of the company. 
After considerable discussion the. final outcome of the conference was 
a conclusion that the company could go on no further and that the 
firm of Creighton and Burch would hav^ to proceed to collect the debt 
due to them. "The books of the company were present at the confer- 
ence and it was ascertained that the company owed Creighton and Burch 
$62,870jo8. This sum was made up of two items, viz., cash advanced 
$54,329.76, and three notes amounting to $8,540,32. These notes were 
given to three several creditors for debts of the company and were 
endorsed by John Kemmerer, the president of the company. Creigh- 
ton and Burch had agreed to pay the notes if the holders would renew 
them. As a matter of fact the notes were actually paid by Creighton 
and Burch in February and March, 1897. The notes were the notes of 
the company. 

7.— An execution was issued on the Creighton and Burch judg- 
ment and the sheriff was directed to collect $62,870.08. The personal 
prc^erty of the company was levied on and sold to Creighton and Burch 
for about $16,000, this amount less the costs, ett., being credited on the 
judgment. The sale was public and other bidders were present. The 
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personal property consisted of manufactured goods already finished, 
material in the looms, cotton in bales, etc. The finished products were 
shipped to New York city and the work in process of manufacture was 
completed by the use of the raw material on hand from the sale. Instead 
of treating the property bought for $16,000 as thdrs absolutely, without 
regard to its actual value, Creighton and Burch sold the manufactured 
goods in the regular course of trade, and, what could not be sold ad- 
vantageously in that way, was sold at auction. A complete account 
was kept of the sales ; the moneys received were applied on the debt of 
the company, and the result was that the debt of $62,870.68, with all 
costs and expenses of the transaction, was paid in this way, with a sur- 
plus of $711.94 on final liquidation. The account was thus balanced 
and closed.. A check for this surplus was sent to Scranton, to the 
"Manufacturing" Company, as testified to by Mr. Burch, but was re- 
ceived by the new company according to the testimony of Mr. Dim- 
mick, who claimed that it belonged to the new company. It must be 
remembered that it took Creighton and Burch over a year's time to dis- 
pose of the goods bought by them at the sale and to close their account 
with the old company. By this time the new company was operating 
the plant. 

The material conclusion to be drawn from the foregoing finding 
of fact is that Creighton and Burch instead of claiming the benefit 
usually following the purchase of personal property at an open sheriff's 
sale, gave to their debtor credit for all that was realized from the sale 
of the property to the trade, in the usual way. It is useless now to 
argue, or to decide, that Creighton and Burch had the right to take the 
personal property absolutely as their own for the $16,000 and to look to' 
the real estate for the balance of their judmeht. They did not do this. 
They voluntarily chose to realize all they could from the personal prop- > 
erty and to extinguish the debt pro tanto regardless of any rights they 
had by reason of the sheriff's sale. They succeeded after a year's work 
in paying the whole debt. This conclusion strongly rebuts all allega- 
tions of fraud relating to the judgment, execution and sale of the per- 
sonal property in question. The transaction has all the ear-marks of 
honesty and good faith. 

8. — Resuming our narration of the facts proven in this case, the 
next step was the sale of the company's real estate by the sheriff which 
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occurred on March 19, 1897. I* ^^ purchased by Charles H. Weiies, 
attorney for Creighton and Burch, and other lien creditors, for $61,565. 
Outside of the claim of Creighton and Burch Mn Welles represented 
four judgments amounting to nearly $56,000. All the judgments were 
assigned to him. The record shows that he applied his bid, first, to pay 
the balance on the Creighton and Burch property, and then, pro rata 
to the other four judgments. The order in which the attorney re- 
ceipted his bid on the various judgments is a matter of little conse- 
quence in this case. When the receipting was done Creighton 'arid 
Burch had hardly begun to realize on the personal property, so that the 
record showed a balance on their judgment of about $50,000, which was 
so receipted. As a matter of fact Creighton and Burch, nor anybody 
for them, received no part of the real estate fund, their money being 
finally paid from the sale of th6 personal property as heretofore stated. 
The other lien creditors also subsequently received full payment of 
their judgments in cash from Mr. Welles. The real estate was sold by 
the sheriff subject to a mortgage of $75,000. 

9. — After the sale of the real estate on March .19th, if not before, 
the "Manufacturing'' company ceased doing business. Mr. Welles 
had bought the real estate and fixtures and Creighton and Burch 
owned the personal property. At this time an effort was made to place 
the old company on its feet financially. A committee was appointed 
and had repeated conferences.^ This committee endeavored to accom- 
plish two things : ( i ) To provide for the payment of the company's 
debts; (2) to secure additional capital. The first attempt failed and 
after much negotiation it was proposed to organize a new company. 
Mr. Creighton, one of the directors and a member of the firm of 
Creighton and- Burch, was prominent in these preliminary negotiations. 
He had a large amount of stock in the old company and was willing to 
take stock in the new company; but he insisted that all the creditors of 
the old company must be paid and that all the stockholders must have 
the opportunity to come into the new company. The committee also 
agreed that this should be done. Pending the preparations incident to 
the formation of the new company two circulars were prepared, one to 
be sent to the creditors and one to the stockholders of the old company. 
The proposition to the creditors was that all claims under $100 should 
be paid in cash, and that all claim$ over $106 should be paid one-half 
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in cash and one-half in stock of the new company. All the creditor* 
accepted this arrangement except Richard A. Blythe. After much liti- 
gation he finally accepted the arrangement. The stockholders' circular 
was sent to each of the stockholders of the old company, including the 
plaintiffs in this case, inviting them to pacticipate in the organization 
of the new company. The plaintiffs, and probably a few other stock- 
holders, failed to respond, and either ignored the circular or refused to 
join in the new enterprise. Several of the stockholders of the old con- 
cern became members of the Scranton Lace Curtain Company. This 
new company was incorporated in June, 1897, and, according to the evi- 
dence, has been in successful operation since that time. The organiza- 
tion of the new company brought in new stockholders who were not 
interested in the old concern. The stock subscriptions paid in cash 
amounted to $140,000, and among the new subscribers the evidence 
shows that Mr. Dimmick contributed $12,000, Mr. Watkins $10,000, 
Mr. Linen $5,000, and other persons various others sums. The fur- 
nishing of the new capital and the introduction of new machinery made 
possible the successful operation of the lace plant. 

10. — ^The preliminary arrangements relating to the acquisition of 
the property of the old company from Mr. Welles and the organization 
of the new company were attended to by Mr. J. B. Dimmick as agent 
for the intending corporators. Mr. Welles, as we have stated, held the 
title to the property. He bought it to protect the lien creditors whose 
judgments he represented. Mr. Dimmick agreed with Mr. Welles to 
buy the property for the Scranton JLace Curtain Company. The con- 
sideration mentioned in the agreement was $118,500, to be paid as 
follows : $48,500 in cash, and $70,000 in the second mortgage bonds of 
the new company. It appears that the company issued $80,000 second 
mortgage bonds. Of this amount $70,000 were to be distributed to the 
stockholders. To illustrate : If A subscribed $5,000' for common stock 
and $5,000 for preferred stock, paying $10,000 in cash, he also received 
$5,000 in second mortgage bonds. This, it is claimed, means a bonus of 
$5,000. It must be remembered that the success of the contemplated 
enterprise was, to say the least, quite problematical, judging from the 
experience of the old company; and the evidence shows that investors 
were slow to join the new company. It was only after considerable 
negotiation that a sufficient number of persons were -induced to sub- 
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Scribe for the stock, their subscriptions, being secured on the conditions 
above stated. As far as the practical effect of the arrangement is 6>n- 
cemed, it make no difference whether the common stock or the Iwnds 
constituted the bonus, the transaction must be taken in its entirety. 
Considering all the conditions and especially the fact that the property 
was covered by a first mortgage of $75,000, we think the arrangement 
was reasonable and fair enough from a business standpoint. But as we 
view this case, the question of the fairness of the arrangement is of no 
'particular moment. We have, gone into the details at some length be- 
cause this tenth finding closes the history of the transactions disclosed 
in the evidence in chronological sequence, and because of the claim of 
plaintiflFs' counsel that, in some way or another, the $70,000 of bonds 
referred to, belong either exclusively .to the plaintiffs in this case, or to 
all the stockholders of the old company. This question we shall dis- 
cuss further on. Referring again to the consideration for the sale of 
the property by Mr. Welles to the new company, through Mr. Dim- 
mick, the testimony shows that the $48,500 in cash paid to Mr. Welles 
was appropriated to pay in full the four judgments represented by him, 
with costs and expenses, exclusive of the judgment of Creighton and 
Burch. This firm received nothing from the sale pf the real estate at 
any time. It relied on its ability to sell the personal property purchased 
by it at sheriff's sale, for a sufficient sum to satisfy, its claim against 
the old company. This was finally done. 

II.— ^We find it-necessary to make a separate findingas to the item 
of $711.94, referred to in our seventh finding. This item was the sur- 
plus in the hands qf Creighton and Burch,, after the liquidation of their 
claim against the old company. Mr. Burch sent the check to the 
"Manufacturing" Company. It should have been sent to the Laqe Cur- 
tain Company. Uoider the testimony of Mr. Dimmick, which we take 
to be the correct version 6f the matter, the itioney belonged to the new 
comp^any, in pursuance to Mr. Dimmick'S agreement with fcreighton 
and Burch. ' ' 

The foregoing findings of fact give the transactions brought 'upon 
the record of this case by the evidence. Although given in iiarrative 
form, they are to be considered as our conclusions after a careful con- 
sideration of the testimony, and we specifically find the facts as stated 
in our findings.- We now proceed to find further facts pertinent to 
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other and more particular phases of the case, the relevancy ot which 
was argued by counsel on both sides. 

12. — ^An attack was made on the judgment of Creighton and 
Burch, 440 March Term, 1897, by R. A. BIythe, an attaching creditor, 
and Stephen Chappel, a stockholder of the defendant company, un the 
ground of a fraudulent preference and especially that the sum of 
$8,540.32 was included unlawfully in tiie amount for which execution 
was issued, the said sum representing the three notes of the company 
on which John Kemmerer was endorser. An issue was prayed for in 
the lower court and refused. On appeal the lower court was reversed 
and an issue was directed to be awarded, if there was a party before 
the court entitled to it, it appearing that Chappel had not shown his 
standing as a stockholder. Subsequently an issue Avas framed with 
Creighton and Burch as plaintiffs and Stephen Chappel as defendant 
In the issue plaintiffs affirmed that the judgment was given for a good 
and valid consideration, to wit, an actually existing indebtedness due by 
the Lace Curtain Manufacturing Company to Creighton and Burch 
without fraud or collusion on their part, and Chappel, the defendant, 
disputing and denying the same. Verdict was rendered in favor of the 
plaintiff May 15, 1900, and judgment was entered upon the verdict 
June 2, 1900. There was no appeal taken. 

13. There is no evidence of fraud, collusion, mismanagement ox 
misfeasance of any kind on the part of John Kemmerer, president of 
the old company, and one of the defendants in the present case. The 
firm of which he was a member lost the $9,000 stock they held in the 
old company and they declined to join the new company. The evi- 
dence shows that he made no profit whatever from any of the trans- 
actions detailed in our findings. Whatever argument might be based 
upon the fact that he was relieved from his endorsements on the three 
notes included in the indebtedness to Creighton and Burch a& agreed 
upon in Judge Hand's office, and that he therefore profited to that ex- 
tent, it must be remembered that the notes represented debts of the 
company. We have no hesitation in finding that Creighton and Burch 
had, at that time, legally assumed the payment of these notes, and^ 
therefore, that they constituted a part of the indebtedness of the com- 
pany to Creighton and Burch. But, all this is immaterial in the final 
consideration of this case, because the debts of the company have all 
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been paid, and, in the proper place, we shall hold as a matter of law that 
the final disposition of the issue tried in 440 March Term, 1897, estab- 
lishes the validity of the judgment for the full amount for which exec- 
ution issued 

14. There is no evidence which would justify a chancellor in mak- 
ing any finding against the Scranton Lace Curtain Company, one of the 
other defendants in the case. 

15. — ^There is no evidence of fraud, collusion or bad faith on the 
part of William Creighton, the other defendant. It is true he was a 
member of the firm of Creighton and Burch, and that he was also a 
director of the Lace Manufacturing Company, with whom his firm had 
large dealings; but there is nothing disclosed in the testimony which 
tends to show that he sought at any time any undue advantage to him- 
self or his firm. His firm so managed the personal property bought at 
sheriff's sale as to make it pay a debt of the company of more than. 
$02,ooo, and when the new company was about to be organized he in- 
sisted that the creditors of the old company should be paid and that 
all the old stockholders should have the opportunity to come into the 
new company on equal terms with everybody else. It is clear that he 
acted throughout the whole series of transactions already detailed with- 
out concealment and in good faith. 

16. — ^We find generally that all the allegations of the bill of com- 
plaint charging the defendants with fraud, collusion, mismanagement 
and conspiracy, are unsupported by the evidence. 

17. — ^The plaintiflFs made no demand upon the directors of the old 
company to bring an action against either of the defendants nimed in 
the bill. 

18. — There is no evidence which would justify a chancellor in 
holding that the $70,000 in bonds distributed to the stockholders of the 
new company, or any part of said bonds, belong either to the plaintiffs, 
or 'to all the stockholders of the old company. It seems now that the 
plaintiffs have shifted their grounds of complaint from those stated in 
the bill. Counsel for plaintiffs claim now that the old company was 
not insolvent, although insolvency is alleged in the bill and although 
the judgment in favor of Creighton and Burch is attacked because of 
its being a fraudulent preference in favor of a director of an insolvent 
corporation. As stated already, the paying of the company's debts and 
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the determination of the issue in said judgment, have removed several 
of the causes of complaint. As we understand the position of counsel 
their claim is that Charles H. Welles, in purchasing the real estate of 
the company at sheriff's sale, acted as trustee for William Creighton, 
a director. There is no view of the evidence that will support such a 
cphtentimi. Mr. Welles bought the property and held it for the pro- 
tection of his clients, who were lien creditors. The judgments, exclu- 
sive of Creighton and Burch's judgment, amounted to about $50,000. 
When he parted' with the property his clients were all satisfied. The 
judgment liens were paid in full, four of them in cash, and the other, 
Creighton and Burch's judgment, by the sale of the personal property^ 
It is true that Mr. Welles receipted a part of his bid for the real estate 
on the Creighton and Burch judgment This fact is not of much im- 
portance. It is a detail that is sufficiently explained by the evidence; 
but the firm did not receive a dollar of their debt from the real estate. 
We are not now concerned with the rights of Mr. Welles' clients as 
between them and him as their attorney; but we do say that the evi- 
dence is totally insufficient to raise a trust in Mr. Welles for Mr. 
Creighton of such a character as would benefit the plaintiffs in the 
present case. 

19. — Some testimony has been given in regard to the value of the 
plant of the old company. The testimony is very unsatisfactory on this 
point. The quality of the machinery and its adaptability for the manu- 
'facture of lace goods to the best advantage, are important elements in 
any estimate of the value of the property. A part of the machinery had 
to be replaced. From the evidence we find that in 1896, and when the 
judgment of Creighton and Burch was entered, the property of the 
company was worth about $250,000. We make this finding because 
plaintiffs' counsel have submitted a request on the same matter. The 
estimate of $250,000 is a very liberal one. The plant was subject to the 
mortgage of $75,000. 

This concludes our findings of the facts in the case. 

REQUESTS FOR FINDINGS OF FACT. 

It appears to us that we have covered the whole ground in our own 
statement of the facts ; but as it is possible that we may have overlooked 
something which counsel on both sides may deem important and as the 
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parties are entitled to have their requests answered, we now proceed 

,to do so. 

PLAINTIFFS' REQUESTS, 

I. — ^That when the judgment in favor of Creighton and Burch 
was entered, at No. 440 March Term, 1897, against the Scranton Lace 
Curtain Manufacturing Company, there were no other judgments of 
record against said company, and only one mortgage which was in 
the sum of $75,000; that said corporation at that time was a going 
concern, doing business, and had assets which cost over $250,000, con- 
sisting of real and personal property; and that at that time the said 
Scranton Lace Curtain Manufacturing Company was solvent. 

Answer: The corporation was a going concern, although it was 
embarrassed financially. It lacked money for working capital. It was 
borrowing money to meet its current obligations. According to the 
legal definition of insolvency it is safe to state that the company was 
solvent, although this is not now a material question. Thus explained 
we find as requested. 

2. — That John M. Kemmerer and William Creighton, with others, 
met shortly before the entry of judgment in favor of Creighton and 
Burch, against the said Scranton Lace Curtain Manufacturing Com- 
pany, and discussed the question of the amount for which such judg- 
ment was to be confessed, and then and there agreed upon the same, 
and further agreed that this amount should include the amount of cer- 
tain notes which were not then due upon which John M. Kemmerer 
was. endorser. At that time Williain Creighton was a member pf the 
board of directors, and John M. Kemmerer was a director, and the 
president of the board of directors of the Scranton Lace Curtain Manu- 
facturing Company. 

Answer: The payment of the notes mentioned had already been 
assumed by Creighton and Burch and were paid by them shortly there- 
after. With this addition we find as requested 

3. — ^That by reason of the entry of judgment in favor of Creighton 
and Burch, and against the Scranton Lace Curtain Manufacturing 
Company, and the sale of the real and personal property of the said 
company on a writ issued thereon, the company was prevented from 
carrying on business, its property was taken from it, and the business 
was wrecked or destroved. 
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Answer: The only answer that can be made to this request is 
that the company necessarily ceased doing business when all its prop- 
erty was ?old by the sheriff. We cannot find that there was any 
"wrecking" of the business as the result of some unlawful act on ^:he 
part of anybody. 

4. — That Creighton and Burch purchased the personal property 
of the Scranton Lace Curtain Manufacturing Company, and sold the 
same for over $61,000 net, after paying all expenses incident to the sale, 
these sales being made during the months after the sheriff's sale in Feb- 
ruary, up to and inclusive of June, 1897. 

Answer : We find as requested, except that the sale of the said 
personal property was continued beyond June, 1897. The account was 
not closed ufitil May, 1898. It is very likely, although the evidence on 
this point is not specific, that the bulk of 4he personal property, con- 
sisting of manufactured lace goods, was sold in the spring and summer 
-of 1897. 

5. That the real estate of the Scranton Lace Curtain Mahutac- 
turing Company was bid in by Charles H. Welles, who was the attor- 
ney of record for Creighton and Burch; all the costs were paid by 
Creighton and Burch, and Charles H. Welles took title in trust for 
Creighton and Burch, and four other judgment creditors whose judg- 
ments aggregated the sum of $48,500. The bid of said Charles H. 
Welles was $61,565. The extent of the interest of the judgment cred- 
itors, aside from Creighton and Burch, in the land thus purchased was 
co-extensive with the amount due upon other judgments. Subse- 
quently Charles H. Welles, after consulting the parties for whom he 
held the title as trustee, made an arrangement with J. Benjamin Dim- 
mick whereby he agreed to convey to the Scranton Lace Curtain Com- 
pany, a new company which was in process of organization, the real 
estate and fixtures purchased by him at sheriff's sale, for the price or 
sum of $118,500, of which $48,500 was to be paid in cash to pay off 
the other judgments, aside from the one held by Creighton and Burch, 
and the balance to be paid by bonds of the Scranton Lace Curtain 
Company secured by a second mortgage on the property in the sum of 
$70,000. This agreement was in writing, and at the same time, orally, 
it was agreed between Mr. Welles and Mr. Dimmick that these bonds 
of the face value of $70,000 should be distributed among the stock- 
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holders of the Scranton Lace Curtain Company, when said company 
should have been organized, so that each subscriber should receive a 
bond to the amount of fifty per cent, of his subscription. This agree- 
ment was carried out after the incorporation of the Scranton Lace Cur- 
tain Company, and each of the subscribers to the new company re- 
ceived bonds of the face value of one-half of the amount paid by him. 
The total subscription to the new company amounted to $140,000, and 
bonds to the face value of $70,000 were distributed among these sub- 
scribers, William Creighton receiving bonds to the face value of 
$11,000. 

Answer: The facts stated in this request are correct except the 
assertion of Mr. Welles' trusteeship may be misleading. For a further 
answer to this request we refer particularly to our i8th finding of fact. 

6.— That Charles H. Welles, as attorney for plaintiffs, receipted 
upon the execution issued upon the judgment of Creighton and Burch 
against the Scranton Lace Curtain Manufacturing Company^ the 
amount of the bid of said firm, and afterward upon the sale of the real 
estate, receipted for Creighton and Burch on the same writ for the 
sum of over $47,000 to apply on the said judgment of Creighton and 
Burch, making up the amount claimed by them in full, the balance of 
the bid for said real estate being applied to the other judgments against' 
the real estate of said company. Creighton and Burch paid the wage- 
claims and costs arising from the personal property sale, and also paid 
the costs arising from the real estate sale. 

Answer : We find as requested. 

7. — Creighton and Burch, after the sale by them of the personal 
property of the Scranton Lace Curtain Manufacturing Company, which 
they had purchased at the sheriff's sale, remitted over $700 to the 
Scranton Lace Qurtain Company, after paying this out of the proceeds 
of said sale by them the entire amount due them from the Scranton 
Lace Curtain Manufacturing Company, the amount due on the notes 
upon which John M. Kemmerer was endorser, and all incidental ex- 
penses arising from the sale of said goods by them. 

Answer: We find as requested. The money belonged to the Lace 
Curtain Company. We refer to our nth finding of fact. 

8.— That after the personal property of the Scranton Lace Curtain 
Manufacturing Company had been sold by the sheriff, certain stock- 
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holders and directors of the said company acting as a reorganization 
committee, issued circulars to the creditors and stockholders of said 
company, suggesting a plan of reorganization, but this plan was not the 
same one which was finally adopted, and none of the plaintiflFs in this 
case had any notice of the arrangement finally carried out whereby the 
Scranton Lace Curtain Company acquired the real estate and fixtures 
of the Scranton Lace Curtain Manufacturing Company. 

Answer : We find as requested, adding that the arrangement first 
proposed was changed to some extent and as finally agreed upon was 
not as favorable to the subscribers. to the stock of the new company. 
That is, the proposition oflFered by circular to all the stockholders of the 
old company, and to which they made no response, was a more favor- 
able one than the one on the basis of which the new company was 
formed. Along general lines both propoiStions were of the sam^ 
character. 

9. — ^Tfiat the bonds of the face value of $70,000 are now worth at 
a fair market value the said sum of $70,000. 

Answer: The only testimony on this point is that of Mr. Dim- 
mick. We cannot find from this testimony that the bonds are worth 
"now," or at any other time, the par value of $70,000. It is immaterial 
what the bonds are worth now, after eight years of operation. The 
material fact would be the value of the bonds at the time the new com- 
pany started, and their value at that time is problematical and cannot 
be ascertained from the evidence in this case. 

DEFENDANTS' REQUESTS. 

I. — There is no evidence oflfered on behalf of the plaintiffs to show 
that the officers or directors of the Scranton Lace Curtain Manufac- 
turing Company, or the receiver appointed by the court for said Cur- 
tain Manufacturing Company, were ever requested to protect the 
Scranton Lace Curtain Manufacturing Company, its funds, property 
and rights, against the claim df Creighton and Burch, or of any sug- 
gestion of a defense against said judgment of Creighton and Burch. 

Answer: There is no evidence that the directors or officers of 
said company were asked to defend against the Creighton and Burch 
claim ; but, it appears that the receiver was notified to do so. 
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2. — ^The Scranton Lace Curtain Manufacturing Company, prior to 
July 27, 1896, had set apart in the hands of H. W. Taylor, as trustee, 
certain manufactured goods as security for moneys advanced by 
Creighton & Burch, under a resolution of the board of directors. July 
2,^, 1896, the Scranton Lace Curtain Manufacturing Company passed a 
resolution authorizing the officers to give to the Lackawanna Trust and 
Safe Deposit Company, as trustee for Creighton and Burch, a bond 
(and the form of the bond was duly iapproved and is spread upon the 
minutes) for the security of Creighton and Burch for such amount as 
might be owing them, and thereupon the goods that had been set apart 
for the security of Creighton and Burch was returned to the company. 

Answer : We find as requested. 

3. — On the loth day of February, 1897, at a meeting at the office 
of Hon. Alfred Hand, counsel for the Scranton Lace Curtain Company, 
at which the president, treasurer, secretary and three directors were 
present, the amount owing by the company to Creighton and Burch 
was agreed upon, viz. : 

Cash actually paid 54^329 76 

and that Creighton and Burch had agreed at the time of 
the renewal of three notes given by the Scranton Lace 
Mfg. Company, that if the holders of such notes would 
renew them, Creighton and Burch would pay them, viz. : 

Hardt Von Bermuth & Co, $6,823 02 

Buckingham & Paulson 672 33 

Buckingham & Paulson \ 1,044 97 

Making the indebtedness to Creighton and 

Burch $62,870 08 

and the first of said notes was paid by Creighton and 
Burch Feb. 13, 1897, before the sale of the personal 
property. The second of said notes, for $672.33 was paid 
March i, 1897, and the last March 3, 1897, the last two 
notes being paid before the sale of the real estate. 
That the .three notes mentioned above were the notes of 
Scranton Lace Curtain Manufacturing Company. 
Answer : We find as requested. 
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4. — This is not a contest between creditors of the Scranton Lace 
Curtain Manufacturing Company. There is no question that the com- 
pany was owing to Creighton and Burch the ^54,329 76 

or the notes aggregating....... 8,540 32 



A total of. .$62,870 08 

Neither is the agreement made by Creighton and Burch at the time they 
secured the renewal of the notes aggregating $8,540.32 that if the 
holders would renew that they would pay them at maturity, or that they 
paid the said notes of the company disputed, but the same is fully 
proven. 

Answer : We find as requested. 

5. — ^There is no evidence showing that the Scranton Lace Curtain 
Manufacturing Company was insolvent at the time of the giving of the 
bond July 27, 1896, to the Lackawanna Thist and Safe Deposit Com- 
pany, trustee for Creighton and Burch, nor at th€ time of entering 
judgment February 10, 1897, on said bond to No. 440 March Tefm, 
1897, and the issuing execution thereon. Oti the contrary the evidence 
oflFered by plaintiffs shows that the said company was solvent. 

Answer: Counsel on both sides have asked us to find this fact 
We so find. 

6. — ^The bona fides of the judgment, 440 March Term, 1897, on 
which execution was issued, and the amount thereof to be collected, 
vi."., $62,870.08, was established by a verdict in favor of Creighton and 
Burch, plaintiff, against Stephen Chappel, a stockholder, defendant, in 
No. 440 March Term, 1897. The said judgment stands as a valid and 
binding judgment of this court. 

Answer : We so find. 

7. — Stephen Chappel, a stockholder acting on behalf of the stock- 
holders, excepted to the acknowledgment of the sheriff's deed to 
Charles H. Welles, the purchaser of the real estate of the Scranton Lace 
Curtain Manufacturing Company, sold on execution issued on judg- 
ment No. 440 March Term, 1897, and the court, heard the exceptions 
and dismissed them, and directed the deed to be acknowledged in open 
court, and it was so acknowledged in open court, and delivered to the 
purchaser. 

Answer : We so find. 
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8.— The evidence offered by plaintiff does not show any actual 
or presumptive fraud or illegality by either of the defendants. 

Answer : We so find. 

9. — ^The stockholders have had their day in court, as Stephen 
Chappel, a stockholder, raised all the questions set up in this bill, in 
asking for the issue, and the issue framed in 440 March Term, 1897, 
was tried and determined against the stockholders. 

Answer: This is a request for a legal conclusion. Answering it 
in this place we decline to find as requested. The determination of the 
issue in said judgment is conclusive against everybody only as to the 
matters involved in the issue. It is true that several of the allegations 
of [Plaintiffs' bill have been finally settled in the proceeding referred to. 

10. — ^The purdiase by Charles H. Welles of the property and 
franchises of the Scranton Lace Curtain Manufacturing Company on 
the 19th day of March, 1897, was made by Charles H. Welles without 
any agreement or understanding with anyone as to the manner in 
^hich he was to hold it : that he purchased it for the benefit of the lien 
creditors he represented to wit : Creighton and Burch ; Catherine Win- 
ton's Executors; H. J. Anderson, trustee for John Clelland, 
and H. J. Anderson, trustee for W. S. Taylor, the said 
judgments aggregating the sum at the time of the sale, of $109,791.28, 
after applying the proceeds of the sheriff's sale of the personal prop- 
erty. And when Charles H. Welles sold the said property he did not 
account to Creighton and Burch or William Creighton or John H. 
Kemmerer for any part of the proceeds of the said sale. 

Answer : We so find, and for further explanations we refer to our 
findings of fact on this point. 

II. — That no part of the judgment entered by the Lackawanna 
Trust and Safe Deposit Company, as trustee for Creighton and Burch, 
was for the benefit of John M. Kemmerer and that no part of the sum 
realized from the sale of either the personal property or the real estate 
of the Scranton Lace Curtain Manufacturing Company was paid to 
John M. Kemmerer. 

Answer : We so find. 

12. — ^There is no evidence that the sale of the real estate of the 
Scranton Lace Curtain Manufacturing Company on judgment No. 440 
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March Term, 1897, was for the benefit of William Creighton, k direc- 
tor, or for any other of the oflBcers, directors or stockholders of the said 
company. 

Answer: We so find. 

13. — ^There is no evidence that William Creighton, John M. Kem- 
merer, or any other director qr officers of the Scranton Lace Curtain 
Manufacturing Company, were negligent in th^ performance of their 
duties as directors or officers of the said company. 

Answer: We so find. 

14. — ^The sales by the sheriff of Lackawanna County, first of the 
personal property of the Scranton Lace Curtain Manufacturing Com- 
pany on the i8th day of February, 1897, and of the real estate of the 
said company on the 19th of March, 1897, were open, notorious public 
sales, and were known to the officers, directors and stockholders of the 
said company, and that one of the said stockholders, joined by a credi- 
tor of the said company, objected to the acknowledgment of the sheriff's 
deed,' and the court heard the said exceptions, dismissed them, and the 
said deed was acknowledged in open court*and delivered to Charles H. 
Welles, the purchaser. 

Answer : We so find. 

15. — ^There is no evidence of an unlawful combination or conspir- 
acy entered into by John M. Kemmerer and William Creighton with 
any other officers or directors, or between themselves, by which the 
property of the Scranton Lace Curtain Manufacturing Company was 
to be sold by the sheriff and acquired by a new company to take over 
the same. 

Answer : We so find. 

16. — Creighton and Burch received no preference over the other 
creditors as the undisputed evidence is that all the creditors of the 
Scranton Lace Curtain Company were paid. 

Answer : We so find. 

i7.^The evidence shows that all stockholders, including plaintiffs, 
were invited to join in organizing a company to take the property of the 
Scranton Lace Curtain Manufacturing Company on the same ba^is that 
the others entering said organization were to go in. That they did not 
avail themselves of the opportunity. That they were invited to come in 
and take bonds at their face value and an equal amount of stock as a 
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bonus. The company was organized on a different basis, less favorable 
to the stockholders who organized the new company than that offered 
to the plaintiffs, viz. : one-half as much in the face value of bonds as 
they contributed to purchase stock. 

Answer : We so find. 

i8. — Creighton and Burch disposed of the personal property pur- 
chased by them at sheriff's sale and accounted for every dollar of the 
advance they received for it and applied it on the debt of the Scranton 
Lace Curtain Manufacturing Company. 

Answer : We so find. 

19. — There is no evidence that William Creigtiton John M. Kem- 
merer, or any officers or directors of the Scranton Lace Curtain Manu- 
facturing Company negligently, wilfully, or by any lawful combin- 
ation or conspiracy entered into between them, caused the bond in 
question to be given or judgnlent to be entered or sheriff's sale made 
of the property of the Scranton Lace Curtain Manufacturing Company. 

Answer: We so find. 

20. — William Creighton received no preference as a creditor of the 
Scranton Lace Curtain Manufacturing Company. On the contrary, he 
insisted that all creditors should be paid and stockholders be allowed to 
join in the organization of the new company on the same basis as he 
and others came into the company and every reasonable effort was 
made to get them to come into the new company. 

Answer: We so find. 

21. — ^John M. Kemmerer did not receive a dollar, or any stock or 
security of the new company, and did not profit in the transaction, but 
lost all of his holdings in the Scranton Lace Curtain Manufacturing 
Company. He was a second endorser on the notes of the company* 
given to Hardt, Von Bermuth & Company, and Buckingham and Paul- 
son, and had his right of action against the payee and first endorser had 
he been obliged to pay the same. 

Answer : This is correct except that the stock referred to was held 
by the firm of which Kemmerer was a member. 

CONCLUSIONS OF LAW. 

Having found the facts on every material point against the plain- 
tiffs, a long discussion of the law is unnecessary ; and it seems useless 
to discuss the question of a preference to a creditor, wh'o is 
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also a director of a corporation since the iona fides of the cred- 
itor's judgment has been finally determined on the law side of the 
court. Counsel have, nevertheless, submitted to us a large number of 
legal propositions in the form of requests covering all phases of the 
case. These are answered by us in another place. Our discussion of 
the law shall be brief. 

/. — Is the Plaintiffs' Suit Barred by tlve Statute of LinUtationsf 

Defendants' counsel claim that the fraudulent acts charged in the 
bill occurred at the time of the sale of the real estate on March 19, 1897, 
and that the bill having been filed more than six years thereafter, the 
plaintiffs' case ought to be dismissed on this ground. This same point 
was raised by a demurrer. While the demurrer was pending, plaintiffs 
•amended their bill to the effect that the illegal transactions complained 
of did not end with the sheriff's sales but were continued, in pursuance 
to an alleged fraudulent combination, at least until June, 1897, when 
the new company was incorporated. We overruled the demurrer be- 
cause of the amendment, and our views have not changed on this 
question. We, therefore, conclude as a matter of law : that the plain- 
tiffs' suit is not barred by the statute of limitation. 

2. — Should the Plaintiffs^ Bill be Dismissed on the Ground of 
Laches? 

Laches for less than six years, aided by other circumstances will 
bar a right. "Equity presumes against the existence of a trust unless 
it is asserted within a reasonable time." It is difficult to decide what is 
the reasonable time within which a constructive trust must be asserted. 
Each case must be judged by its own facts and circumstances. In some 
cases a delay of six years may not constitute laches; in other cases, a 
delay of less than six years may do so. Where a party, having the right 
to set aside a transaction or treat it as a trust, stands by and sees an- 
other dealing with the property in a manner inconsistent with any trust 
and makes no objection, a delay of less than six years may bar a suit. 
As was said by the United States Supreme Court in Twin-Lick Oil 
Co., vs. Marbury, 91 U. S., 587, "We are but little aided by the analo- 
gies of the statutes of limitation." 

What are the circumstances in the present case? All the matters 
complained of occurred in 1897, in February when the personal prop- 
erty was sold, in March when the real estate was sold, and up to June 



242 LACKAWANNA JURIST. 

and July, at farthest, when the new company was incorporated and the 
real estate was finally transferred to it. All the stockholders of the 
old company, including the plaintiffs, knew what was going on. Noth- 
ing was concealed from them. Actual and particular information was 
given them by circular. The new corporation took possession of the 
property and operated it. Improvements were made and new machin- 
ery substituted for the old. Nevertheless, the plaintiffs stood by and 
saw all this taking place without taking any steps to assert the exist- 
ence of a constructive trust in their favor in the matter of the $70,000 
issue of bonds. Everything the plaintiffs knew when they filed their 
bill they knew early in 1897; and can a party, who alleges that he has 
been defrauded, or that a trust exists for his benefit, speculate upon the 
chances which the future may give him of decidinja^ whether or not it 
will be profitable for him to imcover the fraud or to assert the trust? 
We think not. 

Therefore we conclude: That the plaintiffs' bill should be dis- 
missed on the ground of laches. 

3. — Should the PlmntifFs han/e made a Demand on the Directors 
and Officers of the Old Company to bring Suit before the filing of the 
Present Bill f 

We find this question a difficult one to answer. While the plain- 
tiffs' bill is a stockholders' bill it is not brought against the directors or 
managers of the corporation as such. Two of the directors are singled 
out for particular reasons, which are set forth in the bill. There is no 
reason in law or in fact why the Lace Curtain Company should have 
been joined as a defendant. Generally a stockholders' bill is brought 
against all the directors of a corporation, allegfing fraud, mismanage- 
ment, gross neglect and other misfeasances. The books contain many 
many cases of this kind. In such cases it is clear that a suit may be 
brought by the stockholders without notice to the corporation. .It is 
equally clear that stockholders cannot themselves institute legal pro- 
ceedings to enforce a claim of the corporation against other parties, 
unless proper demand is first made upon the managers of the corpor- 
ation. The law on this question is laid down in Wolf vs. R. R. Co., 
195 Pa., 91. The first paragraph of the syllabus fairly states the sub- 
stance of the opinion on this point. It is as follows: "In a siiit in 
equity by a stockholder in his own name to enforce a corporate right, 
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there must be averred and proved an actual application to the directors, 
and a refusal by them to bring suit or to allow plaintiff to do so in the 
corporate name, and where misconduct of the directors themselves is 
alleged, the bill must show an effort to secure plaintiff's rights through 
meetings of the corporation." 

Is there anything in the case at bar to take it out of the operation 
of this general rule? Does the fact that a receiver was appointed for 
the old company and that he was notified to defend against the judg- 
ment of Creighton and Burch, make any difference? In their anxiety 
to avoid the bar of the statute of limitations, plaintiffs* counsel claim 
that the old corporation was in active existence up to June, 1897, iiot- 
^ithtsanding the appointment of a receiver. While we are in some 
doubt on this question our best judgment is that the plaintiffs had the 
right to file their bill without appealing to the directors of the com- 
pany, and we so find. 

4,-^The Liability of Directors of Corporations to the Stockholders 
ayid the Question of Preferetue to Directors as Creditors. 

This question is fully discussed in a line of cases of which Sper- 
ring's Appeal, 71 Pa., 11; Wall's Ajppeal, 78 Pa., 37; Swentzel vs. 
Bank, 147 Pa., 140; Mueller vs. Clay Co., 183 Pa., 451 ;.Finch Mfg. Co. 
vs. The Sterling Co., 187 Pa., 596; Warner vs. Hopkins, 11 1 Pa. 328, 
and Creighton & Burch vs. Lace Curtain Co., 191 Pa., 231, are promi- 
nent. We refer to some of the numerous cases cited by one side or the 
other, because counsel have quoted from them at length. Our conclu- 
sions as to the facts have taken out of the case, all the suggestions of 
fraud, collusion, mismanagement, conspiracy and unlawful preference 
set forth in the bill. It, therefore, answer's no practical purpose to 
elaborate on the duties of directors of corporations to the stockholders. 
The plaintiffs, although presenting requests for findings of fact and 
conclusions of law on all possible phases of the case, appear to. us to 
have abandoned every ground of complaint except the claim on the 
$70,000 bond issue. 

5- — Our final conclusion is that the plaintiflFs' bill should be dis- 
missed. 
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PLAINTIFFS' REQUESTS FOR CONCLUSIONS OF LAW. 

I. — ^A director of a corporation is a trustee for the entire body of 
stockholders, and undertakes, on assuming office, to give his best judg- 
ment in the interests of the corporation in all matters in which he acts 
for it, untrammeled by any hostile interest in himself or others. 

Answer : Affirmed. 

2. — In their capacity as trustees of the stockholders the directors 
may not profit by any act done by them in their official capacity. 

Answer : Affirmed. 

3. — A director cannot acquire title to corporate property purchased 
by him at judicial sale as against the corporation, but he is entitled to 
receive from the company the amount paid by him to purchase the 
same. 

Answer : Affirmed as a general proposition of law, although there 
are some exceptional cases> where it does not apply. It is not applic- 
able to the facts of this case. 

4. — Directors stand in a fiduciary relation to the stockholders, 
analogous to that of trustee, and cestui que trust, and are bound to the 
exercise of the utmost good faith towards the stockholders. 

Answer : Affirmed. 

5. — Directors are personally responsible to the stockholders for 
any loss resulting from fraud, embezzlement, misconduct or breach of 
trust. 

Answer : Affirmed. 

6. — The fact that William Creighton, the defendant, was a mem- 
ber of the firm of Creighton & Burch, and that this firm was the plain- 
tiff in the judgment and execution upon which the real and personal 
property of the Scranton Lace Curtain Manufacturing Company was 
sold, cannot affect the legal liability of William Creighton, a director 
of the said company, for fraud or gross negligence as such director, 
nor can it affect his liability to account to the stockholders of said com- 
pany for any losses sustained by them or for any profits made by him 
on account of any fraud, misconduct, or gross negligence on his part 
as a director of said company. 

Answer: Refused because there is no evidence to justify the 
charge of fraud, misconduct or gross negligence on the part of 
Creighton. 
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7. — ^That a director of a corporation who is also a creditor of said 
corporation, is guilty of gross negligence in the performance of his 
duties, where he forces a solvent company out of business, and sells 
out its entire property upon an execution ^issued upon a judgment to 
him. 

Answer : Refused as inapplicable to the facts of this case. 

9. — 'That a director of a corporation who is a member of a firm, 
which firm is a creditor of said corporation, has no legal right to pro- 
ceed on behalf of said firm to collect a debt against the company at a 
time when it is solvent, when by so doing he will cause the company 
to lose its property, and compel it to go out of business. 

Answer: (There is no eighth request.) Refusefl for the same 
reason.. 

10. — ^That where a director of a company is also a member. of a 
firm, which acts as selling agent for the corporation, and said director 
on behalf of his firm causes judgment to be entered against the said 
corporation, and purchases the personal property of said corporation 
at sheriff's sale, in the name of his firm, and said personal property so 
purchased by said firm is worth at a fair market value more than the 
indebtedness due by said corporation to said firm, then such director 
has no right to proceed for the firm of which he is a member and sell 
the real estate of said corporation, as the personal property in the 
hands of his firm is in legal effect a payment and extinguishment of 
the debt of said firm against said corporation, and a sale of the real 
estate of such judgment is in effect a sale of . the same on a paid 
judgment, and conveys no title to the purchaser with notice of these 
facts. Therefore, as the personal property purchased by Creighton & 
Burch was sold by said Creighton & Burch for a sum larger than their 
entire claim against the Scranton Lace Curtain Manufacturing Com- 
pany, and a large part of this money was derived by said firm prior to 
the sale of the real estate of said company by the sheriff, said judgment 
was in law paid in the hands of Creighton & Burch, and said firm had 
no legal right to proceed to sell the real estate of said company, William 
Creighton, a member of said firm, being then and there a director of 
said defendant company. 

Answer : Refused. 
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II. — Under the evidence in this case William Greighton is liable 
to the plaintiffs for the loss x?ccasioned by them by reason of the 
sheriff's sale of the real estate of the Scranton Lace Curtain Manufac- 
turing Company upon an execution issued on a judgment in which the 
firm of Creighton & Burch, of which said William Creighton was a 
member, was the plaintiff. 

Answer : Refused. 

12.— -That as there has been constructive fraud, or at least gross 
negligence on the part of John M. Kemmerer and William Creighton, 
in causing and allowing a judgment to be confessed, against the Scran- 
ton Lace Curtain Manufacturing Company at a time when said com- 
pany was solvent, and when there was no judgments entered against 
the company, and by forcing the company out of business by reason of 
a sheriff's sale on a writ issued in favor of the firm of Creighton & 
Burch, of which William Creighton was a member, both the real and* 
personal property of said company having been sold upon such execu- 
tion, then both said Kemmerer and Creighton are personally liable to 
the plaintiffs in this case for the loss occasioned to said plaintiffs 
thereby. 

Answer : Refused. 

13. — ^That the title to the real estate, although nominally in the 
name of Charles H. Welles, was in law vested in Creighton & Burch, 
and the other judgment creditors of the Scranton Lace Curtain Manu- 
facturing Company, and after the payment of the other judgment cred- 
itors was vested in Creighton & Burch ; so that when the real estate of 
the Scranton Lace Curtain Manufacturing Company was sold to the 
Scranton Lace Curtain Company, a legal liability devolved upon Wil- 
liam Creighton as a director of the Scranton Lace Curtain Manufac- 
turing Company, to account to the stockholders of that company for 
any surplus or profit arising from such sale above the payment of the 
legal obligations of the Scranton Lace Curtain Manufacturing Com- 
pany. 

Answer : Refused. 

14. — ^Under the evidence in this case William Creighton is liable 
to account to the plaintiffs in this case, whose names now appear upon 
the record for the $70,000 of bonds of the Scranton Lace Curtain Com- 
pany, which formed a part of the consideration of the deed given by 
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Charles H. Welles to the Scranton Lace Curtain Company, as well as 
any other surplus or profit derived from the sale of the real or personal 
property of the Scranton Lace Curtain Manufacturing Company, 
above the amount required to pay the legal obligations of said com- 
pany. 

Answer: Refused. 

i5.-^That as the sale of the real estate, and part of the personal 
property, by Creighton & Burch, was occasioned within six years of the 
time of the filing of this bill, the liability of William Creighton to ac- 
count for any profit or surplus arising by reason of the sale of the real 
and personal property of the Scranton Lace Curtain Manufacturing 
Company above the amount required to pay the legal obligations of the 
Scranton Lace Curtain Manufacturing Company, is riot barred by the 
statute of limitations. 

Answer : The suit is not barred by the statute of limitations. 
16. — As tmder the evidence in this case, John M. Kemmerer and 
William Creighton did not resign, and were not removed as directors 
of the Scranton Lace Curtain Manufacturing Company, they were still 
in law both members of said board until Julv of i8q7, and as the 
comnlaint in this case is based upon a series of transactions, beginning 
on Febmarv 10, 1807, and extendine over the period between that date 
and the date of the iriving of the deed by Charles H. Welles to the 
Scranton Lace Curtain Companv, in. July of i8q7, the liability of the 
defendants in this case is not barred by the statute of limitations. 
Answer: Same answer as to last request. 

17. — ^That where there is a series of transactions between the direc- 
tors and the companv. or with respect to the property of the company, 
in tTie course of which there has been either fraud, misconduct or gross 
nctrlip^ence upon the part of a director of the corporation, and during 
which time the directors either made a profit or had in his hands a 
snmlus arising from the sale of the property of such* corporation above 
the amount necessarv to pay the debts of such corporation, then any 
of the stockholders of the corporation may bring suit in equity in the 
name of all of the stockholders of such company, or on behalf of such 
of the stockholders of said companv-as may desire to participate in the 
case against such director for an accounting of this money above the 
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amount necessary to pay the debts of the corporation, and it is not 
necessary in such a case to make a demand either upon the corporation 
or upon the directors before bringing suit. 

Answer : Plaintiffs had a right to bring their suit without a pre- 
vious demand on the directors. 

i8. — That the amount of the notes upon which John M. Kemmerer 
was endorser could not legally be included in the judgment confessed 
to Creighton & Burch against the Scranton Lace Curtain Manufactur- 
ing Company, as they were not embraced within the terms of the bond 
upon which said judgment was entered. 

Answer : Refused. 

19. — ^Under all the evidence in this case the plaintiffs are entitled 
to an accounting from William Creighton for the bonds of the face 
value of $70,000; for the $700 which was paid by Creighton '& Burch* 
to the Scranton Lace Curtain Company, for the amount of the notes 
upon which John M. Kemmerer was endorser, and for the amount of 
the unsecured debts of the Scranton Lace Curtain Manufacturing Com- 
pany which were paid out -of the proceeds of the sale of the Scranton 
Lace Curtain Manufacturing Company's real estate and fixtures by 
Welles to the Scranton Lace Curtain Company, together with interest 
thereon, and John M. Kemmerer is liable to account to said plaintiffs 
for the amount of the notes upon which he was endorser, which were 
not due at the time when judgment was confessed, but which were 
included in the amount for which judgment was confessed to Creighton 
& Burch. 

Answer : Refused. 

20.— That when Charles H. Welles bought at Sheriff's sale the 
real estate of the Scranton Lace Curtain Manufacturing Company he 
was acting as trustee for certain creditors of said company and after 
they were paid it was his duty to return to the* said company whatever 
money or property remained in his hands. That he did not do so, but 
at the solicitation and direction of William Creighton, J. B. Dimmick 
and others, officers and stockholders of the Scranton Lace Curtain 
Company, he turned over to said Scranton Lace <^urtain Company 
bonds to the amount of $70,000, which were the property of the Scran- 
ton Lace' Curtain Manufacturing Company. And the Scranton Lace 
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Curtain Company converted said bonds to its own use and benefit, 
whereby it became a trustee for the value of said bonds to the Scranton 
Lace Curtain Manufacturing Company. 

Answer : Refused. 
DEFENDANTS' REQUESTS FOR CONCLUSIONS OP LAW. 

I. — ^The giving of the bond by the Scranton Lace Curtain Manu- 
facturing Company to the Lackawanna Trust & Safe Deposit Company, 
trustee, July 27, 1896, to secure the indebtedness of said company to 
Creighton & Burch, was duly authorized by the board of directors of 
said company, and was a legal and proper exercise of the powers lodged 
in said officers and directors. 

Answer: Affirmed. 

2. — That the judgment entered by the Lackawanna Trust & Safe 
Deposit Company, trustee of Creighton & Burch, against the Scranton 
Lace Curtain Manufacturing Company, to No. 440 March Term, 1897, 
and on which execution was issued for $62,870.08, was a bona fidt in- 
debtedness owing by the said company to Creighton & Burch for 
moneys actually advanced by them to the said company to the amount 
of $54,329.76, and for $8,540.32 which they had obligated themselves 
to pay, of the indebtedness of the said company, and five days before 
the. sale of the personal property $6,823.02 of the $8,540.32 was paid, 
and before the sale of the real estate, to wit.: on March i, t897, they 
paid $672.33, and March 3, 1897, $1,044.97, so that the whole sum of 
$62,870.08 was paid to land for the said company before the sale of the 
real estate. 

Answer : This is partly a question of law and partly a. question 
of fact. It is affirmed. 

3. — ^The questions involved in the giving of the said bond by the 
Scranton Lace Curtain Company to the Lackawanna Trust & Safe 
Deposit Company, trustee for Creighton & Burch, the entry of judg- 
ment thereon, the issuing of execution for $62,870.08 as the amount 
due thereon, are res adjudicata, a verdict thereon having been entered 
and is unappealed from and stands as a final judgment of this court on 
the law aside, in No. 440 March Term, 1897. The issue was framed to 
try the questions involved, in which a stockholder was the mover, ^nd 
it was on behalf^ of the stockholder and the right of all stockholders are 
concluded by that verdict and judgment. 
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Answer: Everybody is concludeid by this final judgment as to the 
matters involved in the issue. 

4. — ^That Charles H. Welles, attorney of record, when he receipted 
for the amount of the bid for the personal property of the said company 
at the sheriff's sale thereof, receipted on the wiit in the name of Creigh- 
ton & Burch, they being the purchasers thereof, no cash was received 
from the said sale, but the bid was applied upon the said execution. 
And from the sale of the real estate no cash was actually received, but 
the judgments were assigned to Charles H. Welles, the purchaser, and 
he receipted the amount of his said bid on the said judgment, as under 
the law he was entitled to do. 

Answer : This is altogether a question of fact ; but we affirm the 
request in this place. 

5. — ^The evidence shows thai the Scrantori Lace Curtain Manufac- 
turing Company was not insolvent at the time of the entering of the 
judgment and issuing the execution. 

Answer: Affirmed. 

6. — ^The right of the plaintiffs to recover in this action was barred 
by the statute of limitations. If fraud was practiced it was at the time 
of the sale of the personal property on the i8th of February, and the 
real estate on the 19th of March, and this bill in equity was filed more 
than six years thereafter. 

Answer : Refused. 

7. — These plaintiffs are barred, as they are guilty of laches in not 
prosecuting their action within six years from the time of the said sales. 

Answer: Affirmed. 

8. — No trust existed in the purchase of the real estate by Charles 
H. Welles for the Scranton Lace Curtain Manufacturing Company or 
its stockholders. 

Answer : Affirmed. 

9. — No trust existed under the purchase by Creighton & Burch of 
the personal property of the Scranton Lace Curtain Manufacturing 
Company at sheriff's sale. 

Answer: Affirmed. 

10. — ^The statute of limitations can be pleaded in the equity court 
as on the common law side of the' court, and nothing has been shown to 
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exist that would prevent the tolling of the statute after the purchase of 
the personal property on the i8th day of February, 1897, and of the 
real estate on the 19th of March, 1897. 

Answer : The first part of this request is correct ; but we refuse 
to affirm it as a whole. 

II. — ^The plaintiffs have not offered sufficient evidence upon which 
the court could base a decree in accordance with the prayer of the bill 
or direct an accounting by the defendants or either of them. 

Answer: Affirmed. 

12.— The plaintiffs have no standing in law or equity to maintain 
this bill, not alleging any demand by them or any of them upon the 
officers or directors of the Scranton Lace Manufacturing Company to 
take any action to protect their interests, and<the proofs fail to disclose 
any such request or demand on their part or on the part of any of them. 

Answer : Refused. 

13. — ^The evidence discloses no equity in plain^ffs and none of 
their legal or equitable rights invaded by any acts of defendants shown 
in this case, and therefore this bill should be* dismissed. 

Answer : Affirmed. 

14. — The franchise of the Scranton Lace Curtain Manufacturing 
Company was sold by the sheriff with the real estate March 19, 1897, 
and the corporate existence ended at that time, and William Creighton 
and John M. Kemmerer could not and did not act as directors or in a 
fiduciating capacity after that time. 

Answer: Refused. 

15. — ^The evidence offered by pliaintiffs in this case is not sufficient 
to sustain the bill, and therefore the bill shou4d be dismissed. 

Answer : Affirmed. 

DECREE. 

This cause came on to be heard at a regular term of equity court 
and was argued by counsel, and upon consideration thereof, it is or- 
dered, adjudged and decreed that the plaintiffs' bill of complaint be dis- 
missed at the costs of the plaintiffs. Let this decree be entered nisi; 
exceptions sec. reg. 
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In the Court of Cavunon Pleas of Lacimwmna Connfy, No, j Septem- 
ber Term, jqos. 

SITTING IN EQUITY, 
FINDINGS OF THE CONCLUSION OF TRIAL JUDGE AND 

DECREE NISI. 
John Hayes, Burgess, 7's, Frank Sturges, et a/. 

While the act of June 1, 1U3. P. L. 54, In tenvM, repeats that part of Section 
17, of the act of 1851, which provided for the annual election of ccmn- 
ci^men, yet its provision* do net apply to the borouirhs divided into 
wards under the act of 1874. 

No method Is iiresorihed by said act to maiee it applicable and as to sucli 
boroui^s the electors of the respective wards continue to elect an- 
nually. 

Messrs. O'Brien, Martin & Fitzgerald and John J. Toohey, for 
plaintiff. 

Messrs. John H. Bonner and A. A. Vosburg, for defendant. 
Opinion by Newcofnb, A. L, J., July 15, 1903. 

The prayer of this bill is for an injunction to restrain certain of 
the defendants from exercising the office of borough councilmen in the 
Borough of Old Forge, and the others from exercising the functions 
of certain subordinate offices to which they have been by the former 
appptnted. In other words, there are in effect two groups of men in the 
borough each claiming to be the lawfully constituted town council. 
The burgess questions the right of the defendants, or part of them, to 
act as councilmen, the borough government and its affairs are in an un- 
fortunate state of confcrsion, and he seeks to have the controversy set- 
tled in this proceeding. Other litigation springing from the same 
source is pendirg. 

Upon filing the bill we entertained such doubt as to the jurisdic- 
tion of Equity to pass upon any feature of the case, that we merely 
granted a rule to show cause why a preliminary injunction should not 
issue. 

At the puiset at the hearing on the rule it became apparent that 
such doubt was well founded, but it was agreed by the parties that the 
questipn of jurisdiction should be waived, the cause put at issue and 
proceeded with as upon final hearing; that the validity of the election 
of certain eftyncilmen in all of the wards of the Borough, except the 
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First, in Fcbruar)' this year, should be determined, and upon that ques- 
tion being decided in favor of the defendants the bill should be dis- 
missed, otherwise aa injunction to issue as prayed for. There is no 
dispute about the facts material to the question thus submitted. That, 
however, cannot be said of the law. It would be exceedingly difficult 
in the same length of time to enact a more perplexing series of laws 
touching any subject, than have been put on our statute books since 
1874 relating to Boroughs; It is, therefore, a matter of no surprise to 
find that, so far as this system of legislation has been construed by the 
lower courts, there is such conflict of opinion among some of the 
ablest Common Pleas judges. The crucial question at issue doesn't 
seem to have been raised in any case heretofore reported, and we are 
without the light of any decision of the higher courts upon the con- 
flicting views which we find in the different Common Pleas cases. • The 
conclusions stated here have been reached after patient examination by 
all of the judges of this court of the various statutes relating to Bor- 
oughs, as well as all the authorities to which we have been referred 
or have been able to find, and the result arrived at is our concurrent 
judgment. 

From the pleadings, evidence, arguments and agreement of coun- 
sel we find the following 

FACTS. 

(i) The Borough of Old Forge was incorporated by decree of 
the Quarter Sessions of this county in 1899. In accordance with the 
Act of May 22, 1895, P. L. 109, it had seven councilmen to be elected 
at large, three of whom were elected at the February election in 1900 
for three years, two for two years and two for one year. As these 
terms expired the vacancies were filled by the election of the corre- 
sponding number for three years. 

(2) By subsequent proceedings in accordance with the Act of 
May 14, 1874, P. L. 159, and its supplements, the Borough was divided 
into six wards by decree of the Court of Quarter Sessions. It was or- 
dered that each ward should be entitled to elect two councilmen, but 
not so as to interfere with the terms of those already elected, and that 
at the next municipal election the qualified voters should elect council- 
men for terms of three years in all but the First ward, to wit : Two each 
in the Second, Third and Fifth, and one each in the Fourth and Sixth 
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wards, a total of eight. It will be noted, by reference to the next find- 
ing, that for the year 1904 the Borough had thirteen councilmen, but 
that circumstance is not material to this case. 

(3) Three members had been elected at large in 1903 for three 
years, viz. : 

Phillip Swartz, 
William H. Jones, 
A. Constanzo. 
Their term expires in 1906. Two had been elected in 1902, viz. : 

Martin O'Malley, 
Daniel Dougherty. 
Their term expired this year. These five under the law continued 
in office^after the ward elections in 1904, in pursuance of the decree, at 
which the following were elected without designating by the ballots or 
otherwise any specific terms : 

2d Ward, Frank T. Sturges, 

Eugene Mott. 
3d Ward, _ John H. Conway, 
Patrick F. Coyne. 
4th Ward, Clarence Snyder. 

5th Ward, James Melvin, 

Thomas Pickerell. 
6th Ward, P. J. Conway. 

It may be noted in this connection that two of the "hold-overs," 
Constanzo and Swartz, lived in the First ward; Jones lived in the 
Fourth ward; and Dougherty in the Sixth ward. In which ward 
O'Malley lived, doesn't appear. 

(4) Dougherty died in 1904, and Jonah Hapgood was appointed 
to fill the vacancy thereby created. 

(5) In 1905, at the Spring election, the following were elected 
councilmen for specific terms noted as follows : 



2d Ward, 


Frank T. Sturges, 


3 years, 




Edward Priest, 


2 years, 


3d Ward, 


James Bonner, 


3 years. 




Antonio Ripa, . 


3 years. 


4th Ward, 


Clarence Snyder, 


I year. 


5th Ward, 


William Allen, 


2 years. 




Richard E. Gray, 


2 years, 


6th Ward, 


William Thomas, 


2 years. 




Jonah Hapgood, 


No tern 
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(6) With the exception of Hapgood, these, together with the 
three members elected at large in 1903, claim to be the town council. 
Hapgood declined to recognize the body so constituted, refused to at- 
tend their meeting, they declared his seat vacant and appointed Robert 
White in his place. The evidence doesn't show that Hapgood was 
elected in 1905 for any specific term, and it is agreed by counsel that his 
election is not in controversy. 

(7) Mott, Coyne, Melvin, P. J. Conway and John H. Conway 
claim to be councilmen by virtue of their election in 1904, and with Hap- 
good claim that they together with the "hold-overs," and Sturges, Sny- 
der and Pickerell elected in 1904, form the legal council. They claim that 
because the decree dividing the Borough specified an election for three 
years, they were elected for that term. The other body claims that the 
Act of June ist, 1883, P. L. 54, governs the election of councilmen in 
all boroughs, and that the decree was erroneous in specifying such term 
generally ; that it should have provided for the election of one-third for 
three years ; one-third for two years and one-third for one year, and not 
having done so the voters had the right, at the following election, to 
put the Act in operation by electing for specific terms, so that the terms 
of one-third the whole number shall expire each successive year. 

Pickerell is postmaster of the village, and claims that he has given 
up his seat because of advices from the Postoffice Department. But as 
the case now stands we can take no notice of that in determining the 
composition of the council. 

As applicable to these facts we state the following 

CONCLUSIONS OF LAW: 

(i) The legislation providing for the division of this Borough 
into wards and its subsequent government is to be found in the follow- 
ing 

ACTS OF ASSEMBLY. 

May 14, 1874, P. L. 159. 
Supplement Feb. 17, 1876, P. L. 6. 
May 10, 1878, P. L. 51. 

Feb. 6, 1883, P. L. 5. 
May 13, 1889, P. L. 193. 
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(2) When the first of this scries was enacted the term of borough 
countilrtien under the general Act of April 3, 1851, P. L. 320, was one 
year. 

(3) The Act of Jime i, i88j, P. L. 54, effected the first change in 
the term of ojffice, but it applies only to boroughs not divided into wards, 
it has no application to this borough. When it was passed the number 
of councilmen under the general law in boroughs not divided was six. 
Later by Act of May aa, 1895, referred to in the first finding of fact, 
this number was raised to seven with a term of three years, and with 
suitable provision to put it in operation at the first election, and regular 
rotation thereafter. This in express terms is confined to boroughs not 
divided and has no application to this case, except that with the Act of 
1863, it constitutes the only legislation providing for a term of more 
than one year. We exclude from consideration the Act of April 13, 
1903, P. L. 171, which relates only to those boroughs organized with 
wards under special laws, but which elected councilmen at large. It is 
agreed that this Act is not applicable to this case. 

(4) Hence the term of office of ward councilmen in the Borough 
of Old Forge is one year as provided by the Act of 1851, P. L. 320, 
Art. v., there being nothing in .the Act of May 14, 1874, and its sup- 
plements — noted, supra, in our first conclusion — to effect any change in 
that particular. This series of Acts, like the Act of 1851, provide only 
for annual elections. 

(5) That part of the decree dividing the borough into wards, 
whicl^ directed that the councilmen be elected in 1904 for three years, 
was inadvertently made, and for the purposes of this case may be re- 
garded as surplusage. 

(6) Inasmuch as the councilmen then chosen were voted for and 
elected for no specific term, their election was valid for the term of one 
year defined by the Act of 185 1. By force and effect of Art. V. Sec. 19, 
of this Act, they continue to "serve until others are duly elected and 
qualified." 

(7) Their successors should have been elected at the February 
election in 1905, and so far as councilmen were duly elected in any of 
the wards the men then chosen have succeeded those elected in 1904. 

(8) So far as those chosen in 1905 were voted for and elected for 
a specific term of more than one year, the election was void, and the 
men so elected do not succeed their predecessors in office. 
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(9) It follows that the only valid elections- in 1905, in any of the 
wards in question, were those of Clarence Snyder in the 4th and Jonah 
Hapgood in the 6th, and that the lawfully constituted town council of 
the Boroug^h of Old Forge at this time, together with the source of title 
of the individual menfbers is as follows : 

Ward. Members. Elected. 

1. Phillip Swartz, At lai^e, 1903. 
A. Constanzo, " " 1903. 

2. Frank T. Sturges, 1904. 
Eugene Mott, 1904. 

3. Patrick F. Coyne, 1904. 
John H. Conway, 1904. 

4. William H. Jones, At large, 1903. 
Clarence Snyder, 1905. 

5. James Melvin, 1904- 
Thomas Pickerell, 1904. 

6. P. J. Conway, 1904. 
Jonah Hapgood, 1905. 

( 10) The following named defendants are neither de jure nor de 
facto members of the council, viz. : Edward Priest, James Bonner, An- 
tonio (alias Dominick) Ripa, William Allen, Richard E. Gray, William 
Thomas and Robert White. Their acts and service as councilmen are 
without authority and void. 

(11) Under the stipulation of council the plaintiff is entitled to 
an injunction as prayed for. 

(12) Under the circumstances of this case the costs of this pro- 
ceeding other than the witness bill should.be paid by the Borough of 
Old Forge. Each party to pay his own witness fees. 

DISCUSSION. 

This case turns upon the question whether the act of June i, 1883, 
P. L. 54, applies to boroughs divided into wards. True it repeals that 
par^ of section 17, of the act of 1851, which provided for the annual 
election of councilmen. By section 2, it provides that it shall be lawful 
for voters "of the boroughs of this commonwealth * * * at the first 
election for borough officers next ensuing the passage of this act to 
el^t one-third the whole number of councilmen to serve for one year, 
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one^third to serve for two years, and one-third to serve for three years, 
and annually thereafter to elect one-third of the whole number to serve 
for three years: Provided, that in boroughs where the chief burgess is 
one of the six members of town council, the chief burgess shall be 
elected annually, and at the first election held for borough officers two 
of the councilmen shall be elected for one year, three for two years, and 
at succeeding elections two or three alternately for a term of two years/' 
It is by virtue of this section that the defendants claim that the persons 
elected in 1905, for terms of two and three years respectively, are en- 
titled to seats in council. 

At the time of the passage of this act the number of councilmen in 
boroughs incorporated under the act of 185 1, and not divided into 
wards, was six, one of whom might be the chief burgess. It will be 
observed that the provisions of section 2 are made distinctively applic- 
able to such boroughs. But they are so conspicuously inapplicable to 
boroughs divided into wards that Judge Hand, in the case of Com. vs. 
Dolphin, 2 Com. Pleas Rep., 85, held that it repealed the act of 1874 
and its supplements so far as they provided for annual elections and 
elections by wards. The learned judge appreciated the impossibility of 
applying the act of 1883 to an election by wards. He said, "It is true 
nothing is said of boroughs electing councilmen by wards, but it pro- 
vides a system wholly inconsistent with an election by wards, and which 
cannot be carried out if election by wards is continued. Elections 
before this act were annual. No provision is made as to which wards 
were to elect in the year 1884 for three years, and which for two years 
and which for one year; and until the law provided no elector would 
know "how to vote." This touches the heart of the question raised here. 
Judge Hand's reasoning by which he reached the further conclusion 
that all ward elections were abolished and a new classification of bor- 
oughs was effected by this act is not without a good deal of force, and 
we are reluctant to differ from his view. 

In Com. vs. Van Loon, 4 K., 338, Judge Rice held the act of 1874, 
providing for the division of boroughs into wards, to be constitutional, 
of which Judge Hand had expressed serious doubt. In the Van Loon 
case the borough of Plymouth had been divided into wards under the 
act of 1874, with an eqval number of councilmen to be elected in each. 
Judge Rice held that the right to elect in that way was not affected by 
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the act of 1883, and disagreed with Judge HaiKts view that ward elec- 
tions had been abolished by it. He further held that if that was the 
purpose of the act it was unconstitutional as adopting an arbitrary 
standard of classification not justified by necessity. 

But it is contended that the repealing clause of the act of 1883, 
swept away all annual elections, because its operation was as broad as 
the provision of the act of 1851, which it professed to repeal. We think 
this ignores not only the manifest inapplicability of the act as to bor- 
oughs divided into wards, but also the act of 1878, as to which Judge 
Rice said: **If the legislature intended to aljolish not only all annual 
elections of councilmen, but also elections by wards, it seems strange 
that while careful to expressly repeal section 17 of the act of 1851, not 
a word was said of the act of 1878, which expressly conferred both of 
those rights. Further it is a circumstance of some significance that at 
the same session the legislature re-enacted the fourth section of the act 
of 1874 in so far as it relates to the election of councilmen by wards. 
Act February 16, 1883, P- L. 5." 

Jh the case of Bangor Town Council, 5 North. 222, Judge Scott 
seemed to be of opinion that the act of 1883 applies only to those bor- 
oughs not divided into wards. While, on the other hand, Judge Landis 
in the case of Strasburg Borough, 8 D. R. 544, without discussion dis- 
agrees with Judge Scott, and holds that the act applies to all boroughs. 
We cannot resist the conviction that the learned judge failed to con- 
sider the impossibility of making the provisions of the act apply to bor- 
oughs divided into wards. 

On the whole question we gan see only two alternatives; either 
Judge !Hand was right in his conclusion that the act abolished all pre- 
vious general legislation relating to ward representation and reduced 
all boroughs incorporated under general laws to elections at large, or 
else it doesn't apply to boroughs divided, into wards under the act of 
1874. We cannot see our way clear to say that it does apply to such 
boroughs so long as no method has been prescribed by which to make it 
applicable. Hence, we adopt the second alternative and hold that the 
act does not affect the elections in question in this case, and that as to 
such boroughs the electors of the respective wards continue to elect 
annually. 



26o LACKAWANNA JURIST. 

This other alternative is weakened by the fact that as late as 1889, 
a further supplement was passed to amend the act of 1874: Act 13 
May, 1889, P. L. 193. 

The repeal by mere application of such a series of statutes as that 
of 1874 and its supplements is, as Judge Rice well said, not favored by 
the law. Only inevitable necessity will justify such construction. True, 
Judge Hand felt that such necessity presented itself. In that we can- 
not agree with his conclusion. Notwithistanding the first secti(m in 
terms repeals that portion of the act of 185 1 providing for annual elec- 
tions, it seems to us more reasonable to give due weight to the limita- 
tions of the act of 1883, by which its operation is restricted to boroughs 
not divided into wards, and to hold accordingly that the repealing 
clause must be understood in the same restricted sense. 

The case of Com. vs. O'Neal, 203 Pa., 132, was not cited by the 
defendants, but it is not improper to notice it. The act of 1883 was 
referred to in the case. The report, however, is rather meager as to 
the character of the borough of Mechanicsburg, although it would seem 
that it is divided into wards. Dr. O'Neal's seat as a councilman was in 
controversy. He seemed to have been elected in 1899 for a term of 
three years. In 1902 he stood for re-election and ran a tie with Wenk. 
He asserted the right to continue in office under his former election 
until his successor was duly elected. That was the only question con- 
sidered or decided, and therefore the utmost that can be said of the case 
is that the application of the act of 1883 ^^ ^ borough having ward rep- 
resentation was assumed ; though by no means passed upon. And this 
would have to be said at the risk of the question whether the borough 
had liot been organized into wards b)- special charter, as to which the 
facts do riot appear. While the court below said the borough was sub- 
ject to the provisions of the act of 185 1, it was only the 19th section 
providing, "that the officers elected shall serve until others are duly 
elected and qualified" that was construed. We cannot regard it as any 
authority for the defendants' contention in this case. We refer to it, 
however, in support of our conclusion that the councilmen elected in 
Old Forge in 1904, continue in office except so far as their successors 
were duly elected the following year. 

This brings us to the final question as to the validity of the election 
of those then elected for terms of more than one year. We hold that 



LACKAWANNA JURIST. 261 

thdte were no such offices to be filled at that time and, hence, the elec- 
tion of such officers was void. We deem it unnecessary to extend the 
discussion for the point seems to have been so decided by the Supreme 
court in Young's appeal, 153 Pa., 34. 

Let a decree-nwt be entefed in accordance with the foregoing con- 
clusion; notice to be given to the parties or their solicitors, and ex- 
ceptions, if any,- filed sec. reg. 



In the Orphmts' 'Court of Lackawmma County, No, 55, 1904. 
SUR PETITION AND ANSWER, 

In Re, Estate of Mary A, Fox, Deceased, 

A diamond rlnsr* watch and chain, diamond bar brooch and pearl and cold 
cross brooch belonsrlnsr to the testatrix do not pass by a request of "my 
wearinsT apparel." 

Mr. S. B. Price, for petitioners. 

Messrs. O'Brien, Martin & Fitzgerald, contra. 

Opinion by Sando, P. J., September 30, 1905. 

By the terms of the last will and testament of the testatrix, it was 
provided, inter alia, as follows : "Eighth. I give and bequeath to Mrs. 
Elizabeth Frantz jand her daughters, my wearing apparel." 

The petitioners are Elizabeth Frantz and her daughters, viz. : Liz- 
zie A. Frantz and Sarah A. DeRemer'. 

Among the beneficiaries under the will, sixteen are to receive pe- 
cuniary legacies, one a picture, one a sideboard and one "plain furniture 
for two sleeping rooms." 

The testatrix at the time of her death was possessed of a diamond 
ring; watch and chain; a diamond bar brooch and a pearl and gold 
cross brooch. The petitioners aver and claim that they are entitled to 
these articles under the general term "my wearing apparel," and ask 
this Court to order and direct the executor to deliver them to the peti- 
tioners. 

No decisions, of any of the courts of this commonwealth on "the 
question which arises for our determination, have been brought to our 
attention. 
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The question whether a watch is an article of wearing apparel, and 
as such, under exemption laws, exempt, seems from the decisions to 
depend upon particular facts, or attendant circumstances of each case, 
such as .value of watch, the condition and business of the debtor, etc., 
and has been differently decided under different circumstances. 

In Re. Steele, 8 Cent. L. J. 86, the meaning of the term "wearing 
apparel" U3ed in the bankrupt act, was considered by Hammond J., of 
the United States District Court for the western district of Tennessee. 
The question was, whether a gold watch could be held by the bankrupt 
as exempt under the law exempting "wearing apparel." The learned 
Judge said : "It would not be doing any great violence to the meaning 
of the term 'wearing apparel' as used in the bankrupt act, to include a 
gold watch of moderate value." 

Though an article may questionably be a part of the wearing ap- 
parel of a man or woman which may be regarded as ornamental, or aa 
serving some use in addition to that of ordinary vesture or clothing, 
yet if the chief and distinguishing characteristic of the article be to 
serve as an ornament, or any other purpose than that of clothing or 
part of clothing for the body or some part of the body, it can hardly 
be regarded as coming within the meaning of wearing apparel in the 
plain or ordinary and usual sense. 

That an article may be worn does not make it wearing apparel. 
The words are to be construed according to the common and approved 
usage of the language, namely, as referring to garments, or clothing 
generally designed for wear : Rothschild vs. Boelter, i8 Minn. 362. 

In Gooch vs. Gooch, 33 Me. 535, it was held that a watch which 
testator had been in the habit of carrying with his person does not pass 
by a. bequest of his wearing apparel. 

In Sawyer vs. Heirs of Sawyer, 28 Vt. 251, it was held that a 
watch was not to be deemed wearing apparel. The Court says: 
"Though a watch may have further use than mere ornament, yet there 
is not enough to make it and its incidents wearing apparel." 

By "wearing apparel" is usually meant clothing and garments 
protecting the person from exposure, and not articles of ornament 
merely. That jewelry, when for no purpose other than that of orna- 
ment, as a ring or a brooch, will not be so classified, may be conceded. 
The finger ring and brooches are peculiarly articles of omameqt 
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In Towns vs. Pratt, 66 Am. Dec. 727, the Supreme court of New 
Hampshire, employed the following language: "Articles of jewelry, 
designed to be worn upon the person as ornaments, are not wearing ap- 
parel, in the popular sense of the term." 

We are of the opinion, that a fair interpretation of the eighth item 
of the testatrix's will points only to an intent to giye the petitioners 
such articles as are generally understood and construed to be wearing 
apparel, and that the words "my wearing apparel" do not include the 
diamond ring, watch and chain, and the brooches. 

The will evidences care in preparation, and considered as a whole, 
with a view to the general intent, is reasonably clear. 

Entertaining these views, the petition is therefore dismissed. 



Delay by the initial carrier in the transportation of goods at a sea- 
son when weather conditions would naturally produce deterioration in 
their quality, which may have aided in causing the damaged condition 
in which they were delivered to the consignee, is held, in S Louis, I. 
M. & S. R. Co. vs. Coolidge (Ark.) 67 L. R. A. 555, to render it liable 
for the loss, unless it shows that its delay did not produce the injury in 
whole or in part, although delay by a connecting carrier .is also shown, 
which might have caused, or contributed to, the injury. 



Papers pertaining to the business of an .'insurance agent, and be- 
longing to his employer, are held, in Yazoo & M. Valley R. Co. vs. 
Blackmar (Miss.) 67 L. R. A, 646, not to be baggage! and, therefore, 
it is held that, in case they are placed in a trunk which is checked as 
baggage, an action cannot be maintained for the benefit of the .em- 
ployer for loss caused by delay in their transportation. 



An agreement without consideration, giving an option to purchase 
real estate, is held, in Frank vs. Stratford-Handcock (Wyo.) 67 L. R. 
A., 571, to be revocable at any time before it is accepted; and a revo- 
cation is held to be effected by a sale and conveyance of the property 
to a stranger. 
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In the Court of Common Pleas of Lackawanna County, No. 2, May 

Term, 1904. 

INEQUITY. 

George B. Stevenson vs. The School District of Waverly Borough et al. 

A school district under the common school law of this state determined in 
1896 to erect a school buildingr. The cost of the buildingr was not to 
exceed the sum of 16,500, which was to be raised by an issue of bonds. 
The district was without debt and the assessed valuation of its taxable 
property was a trifle above 195,000. 

Upon a mistaken construction of the Act of 18th April. 1895, P. Li. 86, the 
directors were advised by counsel that with the assent of the voters a 
debt to the amount of the cost of the building:, being not to exceed 7 per 
centum of their valuation, could be incurred at one time. An election 
was accordingrly held and the proposed bond issue was approved. 

After the foundations were built and the frame work was proflrressingr, the 
directors were advised of the decision in Sener vs. Ephrata, 176 Pa., 60, 
in which it was held that the statute only authorized a bond issue to 
the amount of 2 per centum of the assessed valuation even with the 
consent of the electors in any one year. This made the proposed bond 
issue unlawful. Work was stopped and an action, looking: to the issue' 
of bonds, was rescinded. An expense, however, of between |2,000 and 
18,000 had been incurred. 

The-* directors, with the approval of counsel, by virtue of a former resolu- 
tion of the board, conveyed the lot upon which said building: was to be 
erected to P. A. Parker, a citizen of the district "upon his ag^^ment 
to erect and furnish the building: under their direction and control ac- 
cording: to their desig:n and when finished, to lease it to the district for 
the term of one year with the rigrht . of renewal at their pleasure from 
year to year, during: the period of ten years, at an annual rental equal 
to 6 per cent, of his expenditure, and also to grive the district an option 
to repurchase at any time during: such tenancy upon payment of the 
money expended by him. The option was duly executed by the said 
Parker and his wife, but was not recorded. 

Upon the faith of this understanding: and ag:reement, Parker carried forward 
the proposed building: to completion, complying: in all particulars with 
the terms of the agreement respecting: the supervision by th^ school 
board of all work and materials as well as of all bills contracted by 
him. 

The building: when completed cost nearly 19,000. There was no question but 
the building: fully represented full value for that amount. Parker 
raised 13,000 upon niortg:ag:es, all of which it is not disputed was expended 
on the building:. It was the common understanding: and intent that 
Parker should raise money if necessary, by mortg:aging: the property 
conveyed to him by the board. One mortg:ag:e was for 11,000 and the 
other for 12,000. 

The act of May 11, 1897, P. Li. 53, amended the act • of 1895 which permitted 
the district when authorized by popular vote to issue bonds to the 
amount of 7 per cent, of the assessed taxable valuation of its property. 
The proceeds of the bonds up to Aug:ust, 1897, were applied to the 
payment of bills incurred before the property, was turned over to 
Parker and*, to reimburse him for what he had expended, and there- 
upon he reconveyed the property to the district by deed, dated Aug:ust 
7. 1897. It was the understanding: of the parties that the district took 
the property subject to the encumbrance of both mortg:ag:es which it 
intended eventually to pay, when it could without incurring: a debt be- 
yond the amount allowed by law. In the meantime, with a balance 
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from the proceeds of its bonds and other funds accumulated from its 
current taxes, the 11,000 mortg&ge was paid before the bill in this case 
was filed. The interest accruing: on the |2,000 mortgage had been paid 
by the district since the property was reconveyed by Parker. 

Pendingr this proceeding the electors of the district approved a further bond 
issue of 11,000, to be applied, together with fund on hp^nd, to the pay- 
ment of the 12,000 mortgage in question. 

The present proceeding was instituted to have the said mortgage of 12,000 
declared void and the record thereof cancelled, the allegation being 
that under cover 6f the said mortgage the school district aggregated a 
debt above what it could legally incur. 

Held: Had the option to repurchase been recorded it would have met all the 
requirements of the act of 1881 relating to defeasances, and as to all 
parties would have reduced the Parker deed to a mortgage. Whether 
valid or not would depend upon the question whether the district had 
power to mortgage its property for such purposes.. 

The district derives its capacity to take and hold real estate from the Act 
of May 8, 1854, P. L. 103. The conveyance to Parker was to the mort- 
gagee a deed and not a mortgage. This, however, did not aid his se- 
curity as he was chargeable with knowledge as to the source of Par- 
ker's title and that included knowledge of the proceedings taken by 
resolution of the school board to authorize the sale to Parker. 

This discloses the purpose of the conveyance to be something for which no 
authority could.be found in the act of 1854. 

There can be no good reason why a municipality should not be allowed to 
pay for what it could so long as it retains the fruits of its contract 
and can pay without incurring a debt prohibited by law. To make such 
payment is not illegitimate as being against any statute, principle or 
policy of the law, or as an abuse of the powers and discretion of the 
school authorities, confronted as they were, with an exigency which, 
was practically not disputed and could be met in no other way. 

Messrs. M. J. Martin and W. L. Hill, for plaintiff. 
Messrs. J. W. Carpenter and H. M. Hannah, for defendant. 
Opinion by Newcomb, A. L. J. 

The prayer of the bill in this case is, first, that a certain mortgage 
given by F. A. Parker to J. W. Dershimer cpnveying in mortgage the 
land of the school district, be declared void and the record thereof 
canceled; second, for an injunction to restrain the district from paying 
the mortgage oi^ collecting taxes for that purpose. The allegation is 
that under cover' of this mortgage the district virtually created a debt 
which at the time exceeded in amount the indebtedness that it could 
lawfully incur. The facts are free from material dispute. The con- 
troversy is over the legal conclusions arising therefrom. Our views of 
the case in its legal aspects are stated somewhat at length by way of 
discussion following these formal findings. 

From the bill, answer, evidence and arguments of counsel we find 
the following 
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FACTS. 

1. Waverly^ Borough is a School District under the common 
school law of this state, of which the plaintiff is a resident and tax- 
payer. A considerable number of years ago — ^but just when docs not 
appear — the district came into possession of the premises described in 
the mortgage, formerly known as Madison Academy, consisting of an 
acre of land upon which was an old frame building erected for the 
academy in 1844. Prior to June, 1896, the property was held by the 
district under some sort of lease from the trustees of the academy at a 
nominal rent, but the nature and terms of the tenancy are not shown. 
It was used continuously during such tenancy as the school building of 
the district in which its several schools have been maintained. 

2. On or about June 5, 1896, after it had been determined by the 
directors -to put ijp a new building, title in fee was conveyed by deed 
of the trustees of the academy to the district. The academy derived 
title by deed from John Miller, the former owner, who conveyed the 
land to certain persons named as trustees and their successors "to hold 
the same so long as it should be used for school purposes, and upon 
ceasing to be so used to revert to the grantor, etc." It ceased to be used 
as an academy many years ago, but it is undisputed that from that time 
ever since, it has continued in use for school purposes, either private or 
public. 

3. The old building had gone to decay so that in 1896 both the 
foundation and the superstructure had become so weakened and dis- 
integrated that it was liable to collapse. It Jhad been found advisable 
on more than one occasion on windy days to dismiss the schools to allay 
the fears of the pupils. Temporary braces and supports had been re- 
sorted to but it was deemed past repair and was no doubt unsafe and 
untenantable. There was no other building in the borough for rent 
that was suitable for a school building. In order to open the schools 
the following year, it was necessary for the board of directors to take 
decisive and immediate action to provide a building. This site was the 
most desirable one in the district and could be had without cost. In 
April that year they resolved to build upon it, and accordingly the lot 
was conveyed to the district. 

4. The resolution provided for a four-room building not to ex- 
ceed in cost the sum of $6500, which was to be raised by an issue of 
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bonds. The assessed valuation of its taxable property was then a little 
upwards of $95,000. It had no debt, and upon a mistaken construction 
of the act of i8th April, 1895, P- L. 36, the directors were advised by 
counsel that with the assent of the voters a debt to that amount, being 
not to exceed 7 per centum of their valuation, could be incurred at one 
time. An election was accordingly held for that purpose in May, in 
which the proposed bond issue was approved, 

5. The old building was then moved, contracts were let, materials 
ordered, the foundations were built, and the framework was progress- 
ing according to the design which had been adopted, when in July the 
directors were advised of the decision in Sener vs. Ephrata, (176 Pa. 
80, filed May 28), in which it was held that the statute only authorized 
a bond issue to the amount of 2% of the assessed valuation even with 
the assent of the electors in any one year. This made the proposed 
bond issue unlawful. They stopped the work and formally rescinded 
their action .looking to the issue of bonds. They had then incurred an 
expense of between $2,000 and $3,000 so far as they had gone, and 
could go no farther. 

6. In this dilemma Mr. Stone, one of the directors, -conceived an 
expedient which was adopted by the board after it had been submitted 
to and approved by counsel. Accordingly in pursuance of formal reso- 
lution the board conveyed the lot to Mr, F. A. Parker, a citizen of the 
borough, upon his agreement to erect and furnish the building under 
tl\eir direction and control according to their design and, when finished, 
to lease it to the ^district for the term of one year with the right of 
renewal at their pleasure from year to year during the period of ten 
years, at an annual rental equal to six per cent, of his expenditure, and 
also to give the district an option to repurchase at any time during such 
tenancy upon payment of the money expended by him. These condi- 
tions are found in a resolution adopted at a meeting of August 14, 
1896. The deed to Parker, his agreement to build, as well as the lease 
and option were all executed and delivered August ^i. The deed is 
set forth in full in appendix to the bill, and the agreement, lease and 
option appear respectively as defendants' exhibits "A," "B" and "C 
in appendix to the answer. The option was duly signed, sealed, ac- 
knowledged and .delivered by Parker and his wife, but was not recorded. 

7. These several papers of that date were made in contemplation. 
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and with the mutual understanding of the parties, that Parker should 
be repaid the money expended by him as fast as the district could raise 
it without creating a debt beyond their lawful limit. It was also the 
common understanding and intent that Parker should raise money, if 
necessary, by mortgaging the property so conveyed to him. On the 
faith of this understanding and agreement Parker carried forward the 
proposed building to completion; comphing in all particulars with the 
terms of the agreement respecting the supervision by the school board 
of all work and materials as well as of all bills contracted by him. 
The building with its equipment was suitable to and not in excess of the 
needs of the. district, but when completed had cost nearly $9,000, though 
it is not pretended that this was due to any mismanagement or lack of 
economy, nor that the building didn't represent full value fot that 
amount. Parker raised $3,000 upon mortgages, which it is not disputed 
was expended on the building. 

8. Of these one is the Broadhead mortgage, set forth in the ap- 
pendix to the bill at page 18. This was for $1,000 borrowed in January, 
1897, to make his final payment at the time of completion. The other 
was the Dershimer mortgage for $2,000 borrowed in September, 1896. 
This is the mortgage in controversy in this case. It is set forth in the 
same appendix at page 15. 

9. In August, 1896, the school district, by appropriate action of 
the board, issued bonds to the amount of $1900. This did not exceed 
two percentum of its valuation which, according to the last preceding 
assessment, was $95,703. There was no bonded debt up to that time. 
The floating debt was $1,605.22, but the assets of the district were 
$2,159.28, leaving net resources of $554.06. Again by virtue. of the 
assent of the voters at the November election that year another bond 
issue of like amount was issued, making a total bonded debt at the 
beginning of 1897 of $3800. 

10. In July that year by reason of the act of May 11, 1897, P. 
L. 53, amending the act of 1895, another issue of bonds to the amount 
of $3,000 was authorized by popular vote, thus raising the bonded in- 
debtedness to $6,800. "At that time the vaiuation was $97,563. Their 
floating indebtedness was $860, but their assets amotmted to $2,566.26, 
so that the district was still within its 7% limit So far as concerned its 
bonds. The proceeds of the bonds were applied to the payftient of bills 
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incurred before the property was turned over to Parker and to reim- 
burse him for what he had expended, and thereupon he reconveyed the 
property to the district by deed dated^ August 7, 1897, set forth in full 
in the appendix to the bill at page 20. It was the understanding of the 
parties that this district took the property subject to the encumbrance 
of both mortgages which it intended eventually to pay, when it could 
without incurring a debt beyond the amount allowed by law. In the 
meantime, with a balance from the proceeds of its bonds and other 
funds accumulated from its current taxes, the Broadhead mortgage was 
paid before this bill was filed. The interest accruing on the Dershimer 
mortgage has been paid by the district since the property was recon- 
veyed by Parker, and the annual auditors' reports have shown that fact. 

II. Pending this proceeding, to wit: At the February election this 
year, the electors of the district approved a further bond issue of $1000, 
to be applied, together with funds on hand, to the payment of the Der- 
shimer mortgage in question. The statement of its financial condition 
and the purpose of the proposed issue of bonds, as shown by its public 
notices for that election, are as follows : 

^^STATEMENT. 

Amount of the last assessed valuation of taxable property 

therein $112,343 OD 

Amount of existing debt — ^bonds 6,800 00 

Amount of proposed increase 1,000 00 

Percentage of proposed increase .89/iooths of i per cent. 

The proposed increase of indebtedness is for the purpose of ap- 
plying the fund so raised together with assets on hand to the payment 
of an encumbrance of two thousand dollars on the school property." 

The Dershimer mortgage is the supposed encumbrance therein re- 
ferred to. If it be a debt of the district it would make the total debt 
exceed 7% of the valuation, and aside from that the statement would 
be incorrect. If it is not a debt it is undisputed that the statement 
would be correct, and it is apparent that the further increase of $1,000 
would still leave the bonded debt within the seven percentum. The 
vote was 107 in favor of the proposed increase and 11 against it 
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CONCLUSIONS OF LAW. 

1. Notwithstanding the fact that the option of the district to re- 
purchased the land conveyed to Parker was not recorded as providied 
by the act of June 8, 1881, P. L. 84, this conveyance, coupled with the 
option, constituted a mortgage as between the parties to it. It was 
void, however, for want of power in the district to mortgage for the 
purposie intended. 

2. As between Dershimer and Parker the unrecorded option did 
not constitute a defeasance and the conveyance to Parker was a deed, 
but as such it was also void for the like want of capacity to convey for 
such purpose, and Dershimer was chargeable with knowledge that 
Parker took no title by his deed. 

3. Hence, the Dershimer mortgage in question created no debt 
of the district nor encumbrance on its property. It can neither be en- 
forced against the district nor in rem. 

4. The transaction with Parker evidenced by the instruments in 
writing of August 21, 1896, and the performance of the agreement on 
his part, coupled with the acceptance by the school district of the bene- 
fits of his expenditures, did not create a debt of the distritt, although 
they contemplated the creation of a debt as fast as its condition would 
warrant it for the purpose of reimbursing Parker, and such other per- 
sons as should advance the money required by him for the completion 
of the building. 

5. Having under such circumstances received and retained the 
benefit of the fund derived from this mortgage, it would be against good 
conscience and good faith not to repay it, and the district has the right 
to keep faith with Parker and to pay the money the mortgage was in- • 
tended to secure whenever it can do so without incurring a debt beyond 
the constitutional limit. 

6. The action of the voters at the February election this year 
clothes the district with authority to create an additional debt of $1000 
for the purpose of raising money to pay this mortgage. 

7. The abstracts of memoranda of the reports filed by the district 
with County Superintendent Taylor were incompetent evidence for the 
purpose offered, and the defendants' objection to them should have been 
sustained. Their motion to strike' out that evidence is therefore allowed 
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and the same is now stricken from the. testimony. If the reports them- 
selves had been offered they would have been incompetent to establish 
the character of this mortgage. The officials of the board could not 
make the mortgage a debt or legal obligation of the district by treating 
it as such in their reports. 

8. The bill should be dismissed and each party should pay his 
own costs. 

The specific requests of the parties so far as not covered by our 
general findings, and our answers thereto are as follows : 

PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT. 

17. The minute book states that the foregoing resolution was 
adopted unanimously, but the minutes do not show that a aye and nay 
vote was taken. (The resolution referred to is that of August 14, 1896, 
providing for the sale of the property to Parker, etc.) 

Answer : It is so found, but the minutes further show the presence 
of all the members. 

22. Parker did not seek to secure title to the school property, but 
the project of placing the title in his name was first broached to him 
by the secretary of the board, and Parker did not consent to act as a 
purchaser until he had been indemnified against loss by a bond signed 
by several persons. 

Answer: It is so found but is deemed immaterial. It may well 
be that the indemnifying bond like the results of the several elec- 
tions, approving the proposed bond issues, reflected the prevailing sense 
of the community touching the necessity for the action of the school au- 
thorities aild the difficulties with which they had to contend. If so its 
only significance would be that of commendable public spirit. 

23. Shortly after the execution of the deed to Parker, Dean in- 
duced Dershimer, one of the defendants, to lend two thousand dollars 
on a mond and mortgage executed by Parker, and this mortgage, dated 
the ninth day of September, 1896, covered the property described in the 
deed from the ^school district to Parker, and was recorded in Lacka- 
wanna County on the 14th day of September, 1896, the same day that 
the said deed to Parker was recorded. 

Answer: It is so found in the sense that Mr. Dean advised the 
loan. Whether he induced Dershimer to place it within the meaning 
of the request I cannot say. 
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26. At the time of the transfer, the ground whereon the old 
school house stood, and whereon the new school house had been begun, 
was worth approximately two hundred dollars; the ground and the old 
school house which had been moved a short distance to make room 
for the new school house, but which was still standing on the premises, 
had been valued by the school directors in 1895^ ^^ two thousand dol- 
lars, and in 1896 at one thousand five hundred dollars; and the frame 
of the new school house was up and had a part of the roof on it, and 
between two thousand and three thousand dollars had been spent by 
the school district in its erection and for" material on the ground, and 
the amount necessary to complete and furnish the building under 
Parker's contract was in excess of $3600. 

Answer: It is so found. 

28. There were at this time outstanding contracts of the school 
district for material that had not yet been delivered. When material 
was delivered under these contracts, Parker accepted it, and paid for it 
out of the special fund deposited in his nam.e in the First National Bank, 
and elsewhere referred to in these findings of fact. 

Answer : It is so found. 

29. All the money that came into Parker's hands from loans on 
the security of the school property was placed by him in a special ac- 
count in the First National Bank, where he had previously had no 
account, and no money from any other source was deposited there. At 
the same time Parker kept his personal account with the Scranton 
Savings Bank. 

Answer : It is so found. 

40. On the 20th day of June, 1897, the school district issued bonds 
in the sum of three thousand dollars, at which time, aside from the in- 
debtedness in question in this case and Broadhead mortgage $1000, 
the financial condition of the school district was as follows : 

Floating indebtedness $ 860 00 

Bonded indebtedness 3,800 00 

Total $4,660 00 

Resources, consisting of uncollected taxes and other items 
estimated collectible, including all assessed taxes for 
1897 $2,566 26 

Net indebtedness of district $2,093 74 

Last preceding assessed valuation of taxable property $07 563 Cxd 
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Answer : It is so found except as to the date of issuing the bonds. 
The resolution was adopted in June, but it required a vote of the citi- 
zens and that was had in July, as stated in one of my general findings. 

43. In the transfer of paper title to the school house property to 
Parker there was no intention, either on the part of the school district 
or of Parker himself, that any actual interest in the premises was to be 
conveyed to him, and when Parker reconveyed he did not receive the 
consideration money, to wit : $7500, mentioned in the deed. 

Answer : It is not so found. 

44. At the time of the reconveyance of paper title from Parker 
to the school district no money passed, and Parker made no claim on 
the school district. 

Answer : It is not so found. 

45. The conveyance of paper title to Parker, the mortgages to 
Dershimer and Broadhead, the deed from Parker to the school district, 
were all parts of one transaction, the purpose of which was to raise 
enough money on the security of the school property to complete and 
equip the school house. 

Answer: The purpose was as stated here. It is not strictly ac- 
curate to say that the incidents mentioned were all one transaction. 

47. The question of increasing the indebtedness of the district by 
any amount whatever at the time of the transfer to Parker, at the time 
of the giving of the mortgage to Dershimer, or at the time of the re- 
transfer from Parker to the school district, has not been passed upon 
by any election. 

Answer: This request is difficult to understand. If it is meant to 
state that there was no election coincident in point of time with the 
transfers and mortgage it is so found. Otherwise it is not. 

PLAINTIFFS' REQUESTS FOR CONCLUSIONS OF LAW. 

I. The amount of indebtedness that may legally exist against the 
school district of Waverly borough at any one time is limited absolutely 
to seven per centum of the assessed valuation of taxable property there- 
in ; and any act whereby an attempt is made to increase the indebtedness 
beyond that amount is illegal and of no binding effect upon the district. 

Answer : Affirmed. 
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2. The amount of indebte<iness that may be legally assumed for 
the said district by the authorities thereof in* excess of the amount duly 
approved by a popular election is limited absolutely to two per centum 
of the assessed valuation of the taxaible property therein; and any act 
whereby an attempt is made to increase the indebtedness beyond that 
amount without obtaining at an election legally had for that purpose 
the consent of the voters of the district that the indebtedness may be 
increased, is illegal and of no binding effect upon the district. 

Answer. If this means that a debt of more than 2% cannot be 
created without a vote of the electors it is affirmed. 

3. The proposed issue of bonds in the sum of $6600, authorized 
by the board of directors of the said district on 17 April, 1896, and 
afterwards approved by the voters of the district at an election held 
during May of the same year, was at the time illegal, and the election 
thereon was of no effect. 

Answer: This is affirmed, but as the action was rescinded it is 
not material. 

4. The purpose of the plan conceived by Stone and adopted by 
the school district, and all the subsequent acts of the directors and 
Parker in carrying the same into effect, was to procure on the security 
of the school house property an advancement of money in excess of the 
amount that the school district could legally obligate itself to repay. 

Answer: Thiis is refused as it is a question of fact. 

5. The deed to Parker, his lease to the school district, and his two 
agreements, the one to erect and equip the school house, the other to 
recontrey title to the school house property to the school district, all 
executed on 21 August, 1896, constituted one transaction. 

Answer : This is affirmed. 

6. The purpose oi this transaction was to procure on the security 
of the school property, funds in excess of the amount that the directors 
could legally obligate the district to repay. 

Answer : This is refused because it is a question of fact, not law. 

7. This transaction was a mere artifice, contrived by the school 
directors to disguise what was in reality a loan of the amount necessary 
to complete and equip the school house. 

Answer : This is refused for the same reason. 
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8. This transaction was an assumption by the school directors of 
an indebtedness in excess of their authority to bind the school district. 

Answer : Refused. 

9. The apparent sale of the school house property to Parker was 
illegal and void. 

Answer : This is covered by my general conclusions. 

10. The deed to Parker,. executed on 21 August, 1896, gave him 
no interest whatever in the premises that he could convey. 

Answer : This is covered by my general conclusions. 

14. Even if the deed to Parker had beeiv valid, the acceptance by 
the school directors of the reconveyance subject to Dershimer's mort- 
gage would, under the circumstances of the case, have been an as- 
sumption of an indebtedness in excess of the constitutional limitation. 

Answer : This is refused. 

15. Under the circumstances in this case the court ought not to 
refuse relief on the ground of laches. 

Answer: This is affirmed. 

16^ All evidence offered as to an alleged election on 21 February, 
1905, is inadmissible, and if admitted would not deprive the plaintiff of 
the right to the relief prayed for in this case. 

Answer : This is refused, but the disposition of the case does not 
depend upon the fact referred to. 

17. The plaintiff is entitled to the relief prayed for in the bill. 

Answer. This is refused. 

DEFENDANTS' REQUESTS FOR FINDINGS OF FACT. 

23. That on the 19th day of June, 1896, the school board of the 
district adopted a resolution to levy a building tax of ten mills for 
building purposes. 

Answer : I so find. 

24. That on the nth day of June, 1897, the school board of the 
district adopted a resolution to levy a building tax of ten mills for the 
purpose of paying off the debt incurred by reason of erecting the school 
building. This levy included all former levies for that purpose. 

Answer : It is so found. 

25. That on the loth day of June, 1898, the school board of the 
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district adopted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting ther school build- 
ing. This levy included all former levies for that purpose. 

Answer : It is so found. 

26. That on the 23d day of June, 1899, the school board of the 
district adopted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting the school 
building. This levy included all former levies for that purpose. 

Answer : It is so found. 

2,^. That on the 8th day of June, 1900, the school board of the 
district addpted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting the school build- 
ing. This levy included all former levies for that purpose. 

Answer. It is so found. 

28. That on the 7th day of June, 1901, the school board of the 
district adopted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting the school 
building. This levy included all former levies for that purpose. 

Answer : It is so found. 

29. That on the loth day of June, 1902, the school board of the 
district adopted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting the school 
building. This levy included all former levies for that purpose. 

Answer : It is so found. 

30. That on the 5th day of June, 1903, the school board of the 
district adopted a resolution to levy a building tax of eleven nulls for 
the purpose of paying off the debt incurred by erecting the school build- 
ing. This levy included all former levies for the purpose. 

Answer : It is so found. 

31. That on the loth day of June, 1904, the school board of the 
district adopted a resolution to levy a building tax of eleven mills for 
the purpose of paying off the debt incurred by erecting the school 
building. This levy included all former levies for that purpose. 

Answer: It is so found. 

DEFENDANTS' REQUESTS FOR CONCLUSIONS OF LAW. 

4. That the pressing emergency in .which the Waverly School 

Board found itself placed in the summer of 1896J justified it in adopt- 
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ing any reasonable expedient for the completion of a school building 
that was not a clear violation of law. 
Answer: This is affirmed. 

5. That the deed from the school board to F. A. Parker, for the 
school property vested in him a valid and legal title to the property for 
the purpose for which it was made. 

Answer: This is refused. 

6. That the school board, haying entered into an agreement with 
Parker, that in case of a'repurchase of the property it would pay him 
therefor the whole amount of money expended by him in the construc- 
tion of the building, created a moral obligation to pay the money repre- 
sented by this mortgage, and this moral obligation was a -sufficient con- 
sideration to sustain a later promise for that purpose. 

Answer : This is affirmed so far as concerns the moral obligation 
to pay when payment could be made without incurring an excessive 
debt ; but if by the "promise" mentioned in the last part of the request 
is meant a promise enforceable at law, it is not affirmed. 

7. That the mortgage of Paricer to J. W. Dershimer now in dis- 
pute, while not technically a debt of the school district, is a lien on the 
property covered by it. 

Answer: This is refused. 

9. If the Dershimer mortgage was a debt of the school district, 
it became a debt at its date, and even if it made the debt of the district 
more than two per cent., but not to exceed seven per cent., it can be 
ratified by a vote of the electors, and such ratification may be given at 
any time. 

Answer: In principle this is correct, and in that sense it is af- 
firmed, but we hold that the mortgage was not a debt of the district. 

10. If providing for the payment of the mortgage at one time 
would increase the indebtedness to a sum in excess of seven per cent, 
of the assessed valuation, the electors may by vote authorize the pay- 
ment of so much thereof as can be paid without exceeding seven per 
irent. ; and they may subsequently authorize the paytnent of the re- 
mainder whenever it can be done without exceeding that limit. 

Answer: This is affirmed. 

11. That the action of the electors of the school district of Wav- 
erly borough, at an election held on the 21st day of February, 1905, was 
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a ratification if the mortgage was the debt of the district, otherwise it 
was an authorization to create a deft to pay this encumbrance as i 
moral obligation. 

Answer: The election referred to was an authorization to create 
a debt for the purpose of paying the mortgage rather than the ratifica- 
tion of an existing debt. 

12. That if there was any defect in the ratification by the electors 
held in February, 1905, a court of equity might allow the electors an 
opportunity to remove the defect. 

Answer: This is refused as immaterial. We discover no defect 
in the election referred to. 

DISCUSSION. 

Out of the undisputed facts in this case arise several questions not 
entirely free from difficulty. What titie, if any, did Paricer take by his 
deed from the school district-? Could he encumber the property by 
mortgage? Is the money raised by him on this mortgage an indebted- 
ness of the district ? If it is not its debt, can the district lawfully pay it ? 
These are some of the conspicuous questions lyitig at the threshold of 
the case not dependent upon the question whether the amount of money 
involved would exceed the limit of indebtedness which the district may 
contract. 

According to our conception of the case those considerations * 
which are fatal to the mortgage are not decisive of the ultimate ques- 
tion at issue, namely, whether the district may lawfully pay Dershimer 
the money which the mortgage was intended to secure. 

It is clear that the plan resorted to by the school board was a de- 
vice to escape a constitutional difficulty. • It is equally clear that it was 
adopted in good faith as the only means of escape from another legal 
difficulty. They were charged with the duty of providing a suitable 
scbool hotse. The necessity for action in this behalf in 1896 was im- 
perative. The suitability of the new building "as designed and built is 
not questioned. It did not exceed the requirements of the district, and 
involved no extravagant outlay of money. It was halted almost at its 
foundation by the interpretation /which the act of 1895 had then re- 
cently receired to the effect that the proposed expenditure could only be 
authorized in installments. From this dilemma it was their right as 



LACKAWANNA JURIST. 279 

well as their duty to extricate the district so that the schools could be 
kept open. These considerations cannot determine the legal effect of 
their conveyance to Parker, but they are not without bearing upon the 
question whether the district may lawfully pay for its school house. 
While it is possible to characterize their expedient as a mere attempt to 
evade the constitution, there can be no doubt that it was an honest en- 
deavor to provide a necessary school building without creating a muni- 
cipal debt faster than the law would allow. In attempting to convey to 
Parker, the board in effect reserved the right to reirtvest itself with 
title at any time within ten years upon payment of the money expended 
by him. It makes no difference to the disposition that we make of the 
case what the technic^tl nature of this conveyance was, yet that is not 
entirely irrelevant and we have thought best to cover it by the formal 
conclusions stated in connection herewith. Had the option to repur- 
chase been recorded it would have met all the requirements of the act 
of 1881 relating to defeasances, and as to all parties would have reduced 
the Parker deed to a mortgage. Whether valid or not would depend 
wholly upon the question whether the district had power to mortgage 
its property for such purpose. **The form of the defeasance is imma- 
terial if the intention clearly appears from the language employed. Any 
stipulation, or agreement that plainly indicates an intention to return or 
reconvey the property upon payment of the sum nameid constitutes a 
mortgage." Pearce vs. Wilson, 11 1 Pa., 14. Our statute provides, 
inter alia, that no defeasance shall have the effect of reducing a deed 
to a mortgage unless it is recorded within sixty days after its execution : 
Act June 8, 1881, P. L. 84. 

In this particular only was the transaction wanting in the formal- 
ities required to make this paper a defeasance and the dee'd a mort- 
gage. But the parties to it had no dispute about the effect of the option. 
They treated it as effective. The want of recording is, therefore, quite 
immaterial so far as they are concerned. As we understand the statute 
there is nothing to prevent the parties from giving affect to. an unre- 
corded defeasance so as to convert a deed into a mortgage, although 
they cannot have the aid of the law for that purpose. Hence we held' 
that as between the parties to it the deed to Parker coupled with the 
option^ wjis a mortgage. 

Was it a valid mortgage? Was it within the powers of the district 
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to so pledge its property? It derives its capacity to take and hold real 
estate from the act of May 8, 1854, Sec. 18, i Pur. Dig. 350, PI. 108. 
This section also gives it power to alien and dispose of its property in 
two cases: (i) When no longer necessary for school purposes, and (2) 
whenever the directors deem it expedient to make sale of it in order to 
reinvest its proceeds for school purposes. Nowhere does the statute 
in terms authorize the district to give a mortgage for any purpose, and 
our research has only been able to find one case in which such author- 
ity has been hdd to be implied, and that was the case of a mortgage 
given to secure a part of the purchase money of premises bought for 
school purposes. It was there held that the district had such power as 
an incident to its power to purchase : In Re. School Directors, 3 Phila. 
181. We have no disposition either to question the soundness of that 
construction of the statute, nor to carry it beyond its proper scope, by 
saying the district can mortgage its land for any other purpose. There; 
fore, while the papers constituted a mortgage as between the parties it 
was ultra vires and void. It created no lien upon the property nor im- 
posed any indebtedness upon the district, nor obligation which could 
have been enforced against it. 

What then as to the mortgage of Parker to Dershimer which is the 
subject matter of this bill? As to him. the conveyance to Parker was a 
deed and not a mortgage. But that doesn't aid his security. He was 
chargeable with knowledge of the source of Parker's title, and that in- ^ 
eluded knowledge of the proceedings taken by resolution of the school 
board to authorize the sale to Parker. This disclosed the purpose of 
the conveyance to be something for which no authority could be 
found in the act of 1854. Under the limitations of this statute Parker 
could take no title by such deed and Dershimer was affected with 
laiowledge of it. His mortgage was therefore void and is not an en- 
cumbrance on the property. 

By these means the school district has its property free from en- 
cumbrance, but improved with a valuable building at the expense of 
private parties. As fast as it could be done in accordance with their 
plan the district has reimbursed these parties. There remains unpaid 
the $2,000 represented by this mortgage. While it is neither a debt 
enforceable against the district nor a lien enforceable against its prop- 
erty, it is proposed to incur a debt of $1,000 in order to pay it. This 
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would not make the total debt of the district exceed 7% of its valuation, 
and has been authorized by nine-tenths of the vote cast at an election 
held pending this proceeding. Can the district lawfully pay this claim? 
That is the final question in the case and our conclusion is that it can. 
We can think of no good reason why the municipality shouldii't be al- 
lowed to pay for what it got so long as it retains* the fruits of its con- 
tract and can pay without incurring a debt prohibited by law. The 
building wasn't donated to it. Stripped of the void conveyance to 
Parker, by which it was sought to give him some security, the agree- 
ment amoimted to this : He was to build, furnish and equip a school 
house on their lot according to the design and under the direction of 
the school board, for which he was to be reimbursed by the district 
within ten years if its financial jcondition should warrant it. On the 
faith of this understanding Parker did his part, procuring from Der- 
shimer part of the monev required. Whether this ap-reement was bind- 
ing upon the district so as to sustain an action by Paricer upon proof 
that the district had in that time acquired the means to pay, we do not 
undertake to decide as we consider it unnecessary: but we can see noth- 
ing illegitimate in it as being ac^inst anv statute, principle or policy of 
the law, or as an abuse of the powers and discretion of the school au- 
thorities, confronted as thev were with an evijrenrv which it is nrac- 
tically undisputed could be met in no other wav They were fortimate 
enoiip^h under such circi^mstances to secure a building at the expense 
and risk of private narties. Tt accords neither with our sense of jus- 
tire nor our conception of the scope and obiert of the powers of the 
school district to sav that equitv should intervene to prevent it from 
being honest and from refunding the money to the parties who. ad- 
vanced it, the pavment having been authorized by popular vote, and the 
debt to he therebv incurred not being unlawful in amount. 

Let a decree niH be entered in accordance with the forep^oing coo- 
rlusions : notice to be given the parties or their respective solicitors by 
the prothonotan% and exceptions, if any, filed sec. reg. 



A rieht fullv matiired under existing law, to defeat a debt by a 
plea of the statute of limitations, is held, in Orman vs. Van Arsdell 
fN. M.) 67 L. ife. A. 4-^8, to be neither a vested right nor a property 
right, and to be subject to be taken away at the will of the legislature. 
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In the Court of Common Pleas of Lackcewanna County, No. 362, No- 

zfemher Term, 1903. 

RULE TO TAKE OFF NON-SUIT, 

Edward Burke and Peter Burke, by his father anid next friend, Edward 

Burke, vs. The Sterrick Creek Coal Company. 

The Act of Jun& 24, 1905, requires all actions for personal injuries not re- 
sulting in death, to. be brought within two years. 

In May, 1901, the plaintiffs brought suit against the Temple Iron Company to 
recover damages for Injury resulting from an accident. At the trial 
in March, 1908, a verdict was rendered in . favor of the defendant, the 
jury specially finding that at the time of the accident the Sterrick 
Creek Coal Company, and not the Temple Iron Company, operated the 
colliery. 

On October 21, 1903, about three years and a half after the accident, suit 
was brought against the defendant. The defendant pleaded the bar 
of the statute of limitations of June 24. 1905. 

Non-suit was entered on the ground that the action was barred by the statute 
of limitations above referred to. The plaintiffs attempted to make out 
a case of estoppel by showing, in part, that when they brought suit 
§Lgainst the Temple Iron 'Company that the report of the Bureau of 
Mines of 1900, a book printed by the state printer under the authority 
of the. Secretary of Internal AfCairs, showed that the Temj>le Iron 
Company was set down as operator of four collieries of which the de- 
fendant was one. 

Held: That the defendant was not estopped from pleading the statute. The 
report was not to the plaintiffs, either directly or indirectly; it was not 
made for the purpose of giving notice to the public as to who operated 
the several collieries in the district, but for the purpose oiC laying 
before the Governor and General Assembly statistical Information upon 
the subject of coal mining. There is no statute which declares the 
effect of such reports upon the persons making them and their pur- 
pose, under the statute, is statistical only. 

Mr. E. W. Thayer, for plaintiff. 

Messrs. Willard, Warren & Knapp, for defendants. 

Opinion by Kelly, A. L. J., August 7, 1905. 

On the 23d April, 1900, Peter Burke, a minor son of Edward 
Burke, while enlployed in the Sterrick Greek colliery as a driver boy, 
rriet with a serious accident. On the 17th of May, 1901, his father, in- 
dividually and as next friend to Peter, brought suit against the Temple 
Iron Company, to recover damages caused by the injury, alleging that 
it was the result of negligence on the part of the company. The case 
came to trial in March, 1903, and a verdict was rendered in favor of the 
defendant, the jury specially finding that at the time of the accident the 
Sterrick Creek Coal Company operated the colliery, After a rule for a 
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new trial had been discharged in that case this suit was brought on 
October 21, 1903, about three years and a half after the accident The 
defendant, in addition to its pleas of not guilty, pleaded the bar of the 
Statute of limitations of June 24, 1895, requiring all actions for per- 
sonal injuries not resulting in death, to be brought within two years. 
The plaintiffs attempted to set up an estoppel against this plea, by 
showing that the defendant's conduct was such that it would be against 
equity and good conscience to allow it to claim the benefit of it. We 
entered the non-suit on the ground that the plaintiffs failed to make out 
a case of estoppel by cpnduct, and that, therefore, the action was barred 
by the statute of limitations above referred to. 

Upon a full consideration of the question, after reviewing the evi- 
dence, we are •'Still of the opinion that the plaintiffs failed to make out a 
case of estoppel against the defendant. *'The doctrine of equitable 
estoppel by matter in pais has doubtless been greatly extended by the 
courts in modem. times; yet,- it is not entirely without limits, and it 
professes to be founded upon the principles of natural justice. The 
general principle now is, that where the conduct of a party has been 
such as to induce action by another, he shall be precluded from after- 
wards asserting, to the prejudice of that other, the contrary of that of 
which his conduct has induced the belief. The primary ground of the 
doctrine is, that it would be a fraud in a party to assert what his pre- 
vious conduct had denied, when in the faith of that denial others have 
acted. The element of fraud is essential, either in the intention of the 
party estopped, or in the effect of the evidence which he attempts to set 
up": Strong, J., in Hill vs. Epley, 31 Pa., 331. "Only parties and their 
privies are bound by the representation, and only those whom the rep- 
resentation is made to or intended to influence and their privies may 
take advantage of the estoppel" : Bigelow in Estoppel, 5th Ed., 597. 

The evidence showed that the plaintiffs reJied, in part at least, upon 
the information found in a printed book entitled, "Pennsylvania, De- 
partment of International Affairs. Part V. .Report of Bureau of 
Mines, 1900.," printed by the state printer, under the authority of the 
Secretary of Internal Affairs, when they brought suit against the Tem- 
ple Iron Company. On Page 9 we find a table "showing names of 
operators, railroads, etc., etc., and location oi collieries in the first an- 
thracite district for the year 1900," and in the first column of the table, 
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under the head of "Names of Operators and Collieries," we find. Tem- 
ple Iron Company set down as operator o^ four collieries, viz. : Lacka- 
wanna, Sterrick Creek, Edgerton and North West, and then follows in 
different columns the county, name of General Superintendent, his post- 
office address, and namie of railroad to mine. This table was made up 
from data furnished by the mine inspector of the district in his report 
to the Secretary of Internal Affairs, and the Mine Inspector obtained 
his information from reports from the operators or superintendents of 
the collieries, in accordance with the provisions of Section 3, Art XIV., 
Act of 2d June, 1891, P. L. 176. This book was printed in pursuance 
of the provisions of the Act of July 15, 1897, P. L. 279, whidi estab- 
lished a Bureau of Mines in the Department of Internal Affairs. The 
Sth section provides: **It shall be the duty of the Chief of the Bureau 
of Mines to take charge of and preserve in his office the annual reports 
of the Mine Inspectors, and transmit a copy of them, together with such 
other statistical data compiled therefrom and other matter relating to 
the work of the Bureau as may be of public interest, properly addressed 
to the Secretary of Internal Affairs for ti»ansmission to the Governor 
and the General Assembly of this Commonwealth, on or before the first, 
day of March in each year. It shall also be the duty of the Chief of the 
Bureau of Mines to see that said reports, or a copy of them, are placed 
in the hands of the Public Printer for publication at the same date ; the 
same to be published under direction of the Secretary of Internal Af-. 
fairs as other reports of his department are now required by law to be 
published, and in order that the Chief of said Bureau may be able to 
prepare, compile and transmit his annual report to the Secretary of In- 
ternal Affairs within the time herein specified, the Mine Inspectors are 
hereby required to deliver their annual reports to the Secretary of In- 
ternal Affairs on or before the fifteenth day of Febuary in each year." 
In the first, place it seems to us that the report made to the Mine 
Inspector was not made by the defendant company, but by the Temple 
Iron Company. It is true .that Mr. J. G. Shepherd, who made out the 
report, was the superintendent of the Sterrick Creek colliery at the^ time 
he made it, but he was also the general superintendent of the Temple 
Iron Company, for the four collieries mentioned in the report as oper- 
ated by it, and the report itself purports to be a report from the Temple 
Iron Company of its operations. And if so, of course the Sterrick 
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Creek Coal Company could not be estopped by any act of the Temple 
Iron Company. But conceding for the sake of the argument that it was 
a report of the defendant company, and that the defendant company is, 
therefore, responsible for it appearing in the printed report that the 
Temple Iron Company operated the Sterrick Creek colliery, we do not 
think the defendant is estopped from pleading the statute. The report 
was not to the plaintiffs, either directly or indirectly, but to the Mine 
Inspector, that he might make his report to the Secretary of Internal 
Affairs. It was not ma'de for the purpose of giving notice to the public 
as to who operated the several collieries in the district, but for the pur- 
pose of laying before the Governor and the General Assembly statistical 
information upon the subject of coal mining. There is no statute which 
declares the effect of such reports upon the persons making them, and 
their purpose, under the statutes, is statistical only. 

It is not pretended that the plainitff s or their counsel ever saw the 
original report to the Mine Inspector. It is only claimed that they saw 
an4 in part relied upon the information found in the printed book, 
which contained a great mass of statistics upon the subject of mining. 
This was re^ inter alios acta, and the plaintiffs are, therefore, not en- 
titled to take advantage of it. 

It is to be regretted that plaintiffs have not been able to have their 
case tried on its merits, but we can only dispose of the questions which 
,5re before us in this case, and in our view of the law we cannot disturb 
the non-suit. Rule discharged. 



A policy of insurance on the furniture of a house is held, in Dow 
vs. National Ins. Co. (R. I.) 67 L. R. A. 479, to be void in toto if a 
large part of the furniture has been purchased on the instalment plan 
and is not paid for, and the policy provides that it shall be void if the 
interest of the insured is other than unconditional and sole ownership. 



The right of a carrier to Unlit, by special contract, his common-law 
liability, and thereby to exempt himself from liability for any loss re- 
sulting otherwise than by the negligence or misfeasance of himself or 
his servants, is sustained in Russell vs. Erie R. Co. (N. J. Err. & App.) 
67 L. R. A. 433. 
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In the Court of Quarter Sessions of Lackcawanna County, No. 381, De- 
cember Sessions, 1904. 

RULE TO QUASH INDICTMENT 

Commonwealth vs. Max Rice and Joseph Levy. 

Committing magistrates should send In all transcripts and recogmizances in 
time for action by the next grand Jury. If the grand Jury is in session 
at the time the recognizance is entered into, the proceedings should be 
sent up at once. If there is no time to do this because the grand Jury 
is about to adjourn, the recognizance of the defendant should be taken 
for his appearance at the next subsequent term of court and not at the 
next term of court. 

If the district attorney desires to hold a case over to be heard by another 
grand Jury at a subsequent term of court, he must in all such ca^es ask 
leave of court to present the indictment, giving briefly his^ reasons for 
th^r delay. He must also notify the defendant, in each case, as to the 
particular grand Jury to which the case is to be submitted. . If the de- 
fendant cannot be served with notice, the district attorney may state 
80 in his petition asking leave to submit the indictment. 

In each case held over the defendant's bail should be forfeited, to be respited 
upon his . appearance at the nextterm of court. 

W. R. Lewis, District Attorney, for Commonwealth. 

Mr. R, L. Levy, for defendant 

Opinion by Edwards, P. J., August 7, 1905. 

Rules to quash the indictments in ten cas^s were granted, and 
argued at the last argument court. This opinion is filed in No. 381, 
December Sessions, 1904, and is to be considered as the basis 6f the 
orders made in all of the other cases. The same reason is assigned for 
the quashing of all the indictments. It appears that in each case the in- 
dictment was found by a grand jury summoned to a term later than 
that named in the recognizance of each defendant, without notice to 
either of the defendants. The district attorney at the argument of the * 
rules agreed to this fact so that the only question before us is one of law 
and practice. 

In the case against Rice & Levy at least eight terms of court had 
intervened between the preliminary hearing and the finding of the bill. 
That is, the defendants entered into a recognizance in 1903 to appear 
at "the next term of court," which was in September of that year, and 
no indictment was returned until May 1905. The delay in the other 
cases was not so flagrant, and in some of them only one term of court 
had passed before the indictment was found. In either of the cases 
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is there any explanation accounting for the delay. In principle, /an un- 
explained delay of one term is just as fatal to the indictment as a delay 
of eight terms, although in the latter instance the abuse of legal re- 
quirements is more apparent. 

The question before us was considered in the case of Common- 
wealth vs. Kbhle, 2 Kulp, 329. In that case the defendant had been ar- 
rested on charges of adultery and fornication and bastardy. He gave 
bail on October 13th, 1881, for his appearance at the next term of 
:ourt. Neither transcnpt nor recognizance was sent up until Novem- 
ber, 1882, when an indictment was found. Five terms of court had in- 
tervened. No excuse was offered for the delay. The indictment was 
quashed, Judge Rice treating it as an indictment found without a pre- 
liminary hearing and binding over. He held that if a prosecution is not 
withdrawn, it is the duty of the magistrate to send up the recognizance 
on or before the next nieeting of the grand* jury, and if such recogniz- 
ance is not sent up for several terms after it is entered into, and no' ex- 
planation is made of the delay, that the prosecution on that information 
is at an end, and that an indictment not based on a fresh information 
and hearing will be quashed, unless it appears that the course of pro- 
cedure taken was required by some pressing necessity. 

Another case exactly in point is that of Commonwealth vs. Brown, 
12 D. R. 316, decided by Judge Audenried in the Quarter Sessions of 
Philadelphia. The defendant was arrested for selling liquor without a 
license, etc. He was bound over for the January Sessions, 1902, but 
the proceedings and recognizance were not returtied and the indict- 
ment was not found until the next February Sessions, one term inter- 
vening. At the argument of the rule the district attorney admitted that 
it was his practice in such cases to notify the defendant that his case 
would be heard by a certain grand jury, so that he might, if he wanted 
to, challenge the array or challenge for cause, but that no such notice 
had been given in that particular case. Judge Audenried held that the 
indictment should be quashed. , We give the following extract from 
his opinion.: "It is the general practice for the district attorney to pre- 
pare and submit to the grand jury summoned for the term, at which 
one accused of crime has been bound to appear, the bills formulating 
the charges against him. All are presumed to know the regular course 
of procedure. Hence, the defendant must inquire in regard to the 
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grand jurors summoned for that term of court, and be ready with his 
challenges against them in due season. But if the bills against the ac- 
cused are not sent to the grand jury at the term named in his recogniz- 
ance, he cannot, except by the merest chance, guess when the district 
attorney may cause it to be done, and he thus is in danger of losing his 
right of challenge, unless he prepare himself for its exercise in respect 
to all the grand juries summoned until the charges against him have 
been acted upon — a most unreasonable requirement. It is not to be un- 
derstood, of course, that one charged with crime may not be indicted 
save at the term of court at which he is bound by his recognizance to 
appear ; but if he is indicted at a subsequent term, it may be only after 
reasonable notice to him that the bill is to be laid before the grand jury. 
Otherwise his right of challenge (seldom exercised, it is true, but 
nevertheless a very substantial right) would be useless: Com. vs. 
Kohle, 2 Kulp, 329 (1883.)" 

Considering the proposition before us in its final analysis we find 
that there is a fundamental principle involved, and that is, the right of 
a defendant to inquire into the drawing and composition of the grand 
jury which is about to pass upon the charge against him ; or, in other 
v/ords, the right of challenge to the array and for cause. He had this 
right at common law and it has been recognized in the criminal juris- 
prudence of Pennsylvania: Com. vs. Craig, ig Sup. Ct., 81, and cases 
therein cited. This right of challenge the defendant is bound to exer- 
cise at the proper time, viz. : beforef the grand jury passes upon his case. 
It is too late after the indictment is found, as a general rule. The de- 
fendant, having bound himself to appear at the "next" term of court 
has the right to presume that the "next" grand jury will consider his 
case and that the mag^istrate will* send up the transcript and recogniz- 
ance at the time directed by law. If one or more terms of court are al- 
lowed to intervene how is the defendant to know when he should exer- 
cise his right of challenge, unless he is informed that a partiailar grand 
jury will consider his case ? 

The suggestion is made that the enforcement of the rule in the 
manner indicated in the two cases we have cited would work a hardship 
in the district attorney's office. We are aware of the fact that there are 
many reasons why cases cannot always be heard at the next meeting of 
the grand jury after the preliminary hearing. It frequently happens 
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that cases of fornication and bastardy are heldvover for one or more 
terms, or until the child is bom, before an indictment is found. In 
cases of felonious wounding also, the injured party may be in the hos- 
pital when the grand jury is in session and is therefore unable to ap- 
pear. Then there are instances where the defendant has prevailed upon 
the witnesses for the commonwealth to leave the jurisdiction of the 
court and to go temporarily beyond the reach of a subpoena. In these 
cases, and in other cases for other reasons, the district attorney in the 
performance of his -duty is compelled to hold over the indictments for 
action by a subsequent grand jury. In such cases we are not prepared 
to hold with Judge Audenried that the indictments should be quashed 
unless it shall appear that the defendants had notice in every instance, 
although the giving of such notice is an easy solution of the problem. 
The cautious utterances of Judge Rice in his opinion suggest that a 
delay in the presentation of a case to a gp-and jury may be justified by 
proper explanation . on the part of the district attorney. There is no. 
reason why the defendants' rights cannot be preserved and the difficul- 
ties suggested by the district attorney removed, or at least, minimized 
by the observance of certain rules. We shall here lay down the rules 
which in our opinion should be followed. 

(i) Committing magistrates should send in all transcripts and 
recognizances in time for action by the next grand jury. If the grand 
jury is in session at the time the recognizance is entered into the pro- 
ceedings should be sent up at once. If there is no time to do this be- 
cause the grand jury is about to adjourn, the recognizance of the de- 
fendant should be taken for his appearance at the next subsequent term 
of court and not at the next term of court. 

(2) If the district attorney desires to hold a case over to be heard 
by another grand jury at a subsequent term of court, he must in all 
such cases ask leave of court to present the indictment, giving briefly 
his reasons for the delay. He must also notify the defendant, in each 
case, as to the particular grand jury to which the case is to be sub- 
mitted. If the defendant cannot be served with notice, the district at- 
torney may state so in his petition asking leave to submit the indict- 
ment. 

(3) In each case held over the defendant's bail should be forfeit- 
ed to be respited upon his appearance at the next term of court. 
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The indictment in No. 381 December Sessions, 1904, is quashed 
and the defendants are aHpwed to go without day. 

The indictments in the other cases submitted on the same argu- 
ment are also quashed, and the clerk is directed to make an entry to 
that effect in the record of each case. 



In the Coiirt of Common Pleas of Lackawanna County, No. 5, Septem- 
ber Term, 190J), 
IN EQUITY. 
RULE TO CONTINUE PRELIMINARY INIUNCTION. 
Margaret I. Thomfls et al. vs. Enoch Morgan. 

Where the court cannot say under the evidence that there is no substantial 
dispute between the parties, it would not be Justified in continuing a 
preliminary injunction. 

Where defendant has the legal title to the land in dispute, and the plain- 
tiff's title, if any, being acquired by adverse possession, there is a ques- 
tion of fact between them to be determined by a jury, no matter how 
strong the evidence may be in favor of plaintiff/. 

It is a general principle that when the rights of the parties are in dispute 
equity has no Jurisdiction. Where there is no substantial dispute as to 
the facts the duty of interpreting the- law can as well be performed by 
a chancellor sitting in a court of equity as by the same person sitting 
in a court of'law. 

Mr. Ralph W. Rymer, for plaintiff. 

Mr. S. B. Price, for defendant. 

Opinion by Kelly, A. L. J., August 7, 1905. 

The parties are owners of adjoining farms in Spring Brook town- 
ship, ^nd the dispute is as to the location of the boundary Hne between 
them. It is unquestioned and conceded that the plaintiffs have no legal 
title, to the strip of land which the defendant is enjoining from trespass- 
ing upon, and that the legal title to it is in the defenda,nt, but it is 
claimed that the plaintiffs have title by adverse possession for upwards 
6f twenty-one years, and that, therefore, the defendant should be re- 
strained by injunction from interfering with their possession until he 
first establish his right by an action at law. 

It is a general principle that when the rights of the parties are in 
dispute equity has no jurisdiction : Washburn's Appeal, 105 Pa., '480 ; 
Ferguson's Appeal, 117 Pa., 426. But a mere dispute or disagreement 
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between the parties is not sufficient to oust the jurisdiction ; the dispute 
must arise from disputed facts: Miller vs. Lynch, 149 Pa., 460. Where 
there, is no substantial dispute as to the facts the duty of interpreting 
the law can as well be performed by a chancellor sitting in a court of 
equity as by the same person sitting in a court of law: Jennings vis. 
Beale, 158 Pa., 283. In the latest deliverance of the Supreme court on 
this subject, the rule is stated by Mr. Justice Mestrezat in the following 
language: "A court of equity has no jurisdiction to restrain by in- 
junction an interference with a legal right which is in doubt andrests 
upon disputed questions of fact. Before a party can invoke the aid of a 
chancellor in such cases, he must have his right determined in an action 
at law. But it* is equally well settled in this jurisdiction, that a court 
of equity will restrain a threatened interference with the exercise of a 
right without a prior adjudication at law where the right is clear and 
there is no serious dispute as to any of the material facts. Both of 
these propositions are so well settled that no authorities need be cited 
to sustain them": Piro vs. Shipley, 211 Pa., 45. 

The defendant having the legal title to the land in dispute, and 
the plaintiffs' title, if any, having been acquired by adverse possession, 
there is a question of fact between them to be determined by a jury, 
no matter how strong the evidence may be in favor of plaintiffs. Ad- 
verse possession is a mixed question of law and fact to be determined 
by a jury under proper instructions. What state of facts will constitute 
adverse possession is a question of law for the court, but whether the 
facts exist is a question of fact for the jury, the burden being upon the 
party setting up such title to prove it by clear and positive proof: I Am. 
& Eng. Ency. of Law, 886, et seq., and notes. And every presumption 
is in favor of possession in subordination to the title of the true owner, 
and not adverse to it : Ibid. 

It may be that a case might arise where one who shows a clear 
title by adverse possession, would be protected in his possession even 
against the encroachments of the holder of the legal title, but ordinar- 
ily, it seems to us, such a case is to be first determined on the law side 
of the court. The holder of the legal title has the right to stand upon 
it and have the benefit of all the presumptions which it carries with it, 
until his title is overcome by the finding of a jury that his adversary has 
acquired title by prescription. 



29i LACKAWANNA JtJRlSt. 

In this case the defendant began to assert his right to the land in 
question at least two years ago, when, according to the evidence on the 
part of the plaintiffs, he bnilt a road across it which he has since used 
at will. There was no fence upon the ground marking the extent of 
the plaintiffs' claim of possession, but only evidence of where a fence 
had been in an irregular line across part of the property when the de- 
fendant went into possession of his farm. He found no crops growing 
upon it, and in fact for several years past no crops have been sown 
^ere. There are several circumstances which we might call attention 
to, if necessary, to show that it is a case for a jury to say whether the 
plaintiffs have title by adverse possession, and -not for us to say that 
their title has been so clearly shown that the finding of a jury to the 
contrary could not be sustained. And as. we cannot say under the evi- 
dence that there is no substantial dispute between the parties, we are 
not justified in continuing a preliminary injunction. 

An action of trespass can be brought against the defendant and 
damages can be recovered up to the time of trial upon proper notice 
under the statute, and if the plaintiffs establish their title in such action, 
then, if defendant persists, will they be in a situation to invoke the aid 
of a court of equity to protect ,them from repeated trespasses. 

The motion to dimiss the bill is refused, but the rule to continue 
the injunction is discharged. 



A period of three months within which to bring an action upon 
a judgment rendered in another state, against a bona fide resident of 
the state establishing such period, upon a cause of action which accrued 
more than six years before the action upon the judgment is brought, is 
held, in Lamb vs. Powder River Live Stock Co. (C. C. A. 8th C.) 67 
L. R. A. 558, to be unreasonably short, and to render the statute pro- 
viding' it invalid. 



Injury to a boy from a torpedo which he picks up near a railroad 
track is held, in Obertoni vs. Boston & M. Railroad (Mass.) 67 L. R. 
A. 422, not to make the company liable merely upon evidence that a 
brakeman's failure to catch it, and letting it fall to the ground, no 
attempt was made to recover and remove ijt to a safe place. 
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In the Court of Common Pleas of LackazuHtfina County, No, 620, Sep- 
tember Term, 190J. 
^ RULE POR A NEW TRIAL. 

WiUiam Holtham vs. Scrcmion Railway Co. 

It is error for the court to instruct the Jury in an action for personal In- 
juries ^lat the plaintiff is entitled, to an allowance fdr the delay he was 
Bul^ectei^' to in recovering his damages jiiot exceeding the legal rate of 
interest' at six per cent. * 

Spch an allowance is always proper in an action of trespass when the dam- 
ages are complete when the trespass occurs, but in^an action for per- 
.sonal injuries wh^re the plaintiff is allowed to recover for all damages 
suffered up to the time of the trial, there is no reason for allowing this 
additional Item of damages; To do so would be to allow the Jury to 
duplicate the damages, at least to some extent, and thus violate the 
general rule that damages should be compensatory only. 

Mr. C. Comegys, for plaintiff. 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Kelly, A. L. J., August 7, 1905. 

The complaint set out in the first of the additional reasons assigned 
for a new trial is justified. We were clearly in error in instructing the 
jury that tlie plaintiff was entitled to an allowance for the delay he was 
subjected to in recovering his damages, not exceeding the legal rate of 
interest at six per cent. Such an allowance is always proper in an ac- 
tion of trespass when the damages are complete when the trespass oc- 
curs, but in an action for personal injuries^ such as this, where the 
plaintiff is allowed to recover for all damages suffered up to the time of 
the trial, there is no reason for allowing this additional item of dam- 
ages. To do so would be to allow the jury to duplicate the damages, 
at least to some extent, and thus violate the general xule that damages 
should be compensatory only. It is a simple matter, however, to cor- 
rect this error by requiring the plaintiff to remit the sum allowed by 
the jury for delay, which in this case they returned as a separate Item. 
This the plaintiff has offered to do, so the error complained of is not a 
good ground for a new trial : Emerson vs. Schoonmaker, 136 Pa., 437 ; 
McNeal Bros. vs. Crucible Steel Co., 207 Pa., 493. 

We see no merit in the second or third reasons. We allowed coun- 
sel to show in cross-examination of the plaintiff's witness Biglin, that 
he had been formerly discharged by tlie defendant company, for the 
purpose of showing his bias or feeling ; and it was also shown that he 
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had made an unsuccessful effort to be re-employed by it, although we 
sustained the objection to the specific question : "Haven't you tried to 
get back into their. service since you were discharged?" {See page 31, 
notes of testimony.) . So as this ruling did the defendant no harm we 
need not discuss it. As to the other question we excluded : "Is it not 
a fact that you were discharged from the employ of this con^any be- 
cause of the fact that you had been stealing fares time and time again?" 
we are still of the opinion that the question was a highly improper one 
and very unfair to the witness. It was an effort to brand him as a 
thief without allowing him any opportunity of defense, to throw a slur 
upon hia honesty by asking him to say, in effect, whether some agent of 
the company had not caught him stealing or suspected him of stealing 
or been told that he stole fares. It is argued that the question was 
asked to affect the witness' credibility, that if he was discharged be- 
cause he "had been stealing fares," he would 'have naturally become 
resentful towards the company, whether guilty or innocent of the 
charge. This is a somewhat ingenious argument, but it does not over- 
come the objection that the natural effect of it was to besmirch the 
witness' character in a way which left neither him nor the plaintiff any 
way to remove the stain. Of course it will not be contended that we 
could go into the collateral question of the merits of any difficulty be- 
tween the witness and the company. That would be a collateral issue 
with which we were not concerned. We srre aware that in some juris- 
dictions great latitude is allowed upon cross examination of a witness, 
hut we know of no authority in Pennsylvania, nor has counsel called 
our attention to any in this state or elsewhere, to sustain his cdniention. 
We find the general rule stated in i Rice on Evi. (Civil) 590, et 
seq., that it is generally within the discretion of the Court to exclude 
disparaging questions, not relevant to the issue, put upon cross-examin- 
ation of a witness for the purpose of impairing his credit. In the same 
volume we find a reference to the leading case of Spencely vs. De Wii- 
lott, 7 East, 108, where the disparaging ques'tion was not allowed, on 
the ground that it called for an answer which, if affirmative would be 
irrelevant, and if negative, would not be open to contradiction. It 
surely was not .material to the issue in this case what reasons the de- 
fendant company had, or expressed, for discharging Biglin from its 
employ. 
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The fourth reason challenges the correctness of our ruling in re- 
jecting the offer of the defendant to show that Aeir jules and regula- 
tions required the announcement of the apprbach of a car to a street at 
which the conductor had been informed by a passenger that he desired 
to alight, etc. And the fifth challenges the rulinjg in rejecting the offer 
of the defendant to show the printed rules/ regulations and instructions 
of the company to its employes. As to both tfiese offers it seems to us 
I too plain for argument that they could not be sustained. The plaintiff 
could not be affected in any way, either in his right or conduct, by these 
matters of which he had no notice, and the admission of- diem in evi- 
dence would only tend to befog the issue. While it is true that the 
general principle is that passengers must conform to the reasonable 
rules and \regulations of a carrying company, yet these rules were not 
involved in the issue, in this case. 

The offer set forth in the sixth reason was no doubt in part admis- 
sible, btit that part of it which offered to show that the witness, Biglin, 
was discharged for dishonesty in our opinion was not admissible; and 
as we were; not bound to separate that which we considered admissible 
from that which we did hot, we rejected the whole offer. To show by 
the witness that Biglih was discharged for dishonesty, .could not possi- 
bly amount to anything more than that it was asserted on behalf of the 
company that he was dishonest How the assertion of the company's 
agents or officers could affect the credibility of the witness we cannot' 
comprehend. 

We do not think any discussion of the pther reasons is called for. 
As we view the law the case was for the jury and was fairly submitted 
to them. The verdict was not excessive, and as we have not been pur- 
suaded that we committed any error which entitles the def^idant to a 
new trial, the rule must be discharged. 

And now August 7th, 1905, upon the plaintiff filing a paper re- 
mitting the sum of $34.00 of the verdict, the rule is discharged. 

A clause in a statute making a railroad company liable for losses 
by fire set out by its engines, which gives it the benefit of any insurance 
on the property, is held, in Dyer vs. Maine C. R. Co. (Ma.) 67 L. R: 
A. 416, to apply only to cases where the liability is imposed by the 
statute, and not to those where it is liable because of its own negli- 
gence. 
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In the Court of Common Pleas of La-ckawanna County, No, 530, May 

Term, 1904., 

DEMURRER TO CREDITORS' PETITION, 

In Re, InsoWency of P. W. Joyce. 

Creditors souerht to have respondent declared a bankrupt in the federal 
court. He successfully resisted the proceeding on the ground that he 
was a wage earner with an income less than $1,500. The creditors next 
proceeded to have a receiver appointed under the state insolvency act 
of June 4, 1901, P. K 404. 

Respondent again resisted, alleging that the insolvency act was inoperative 
because of the bankruptcy act. 

Held: That our statute does not become operative as to persons and sub- 
jects to which the bankruptcy act applies. While the respondent might 
avail hiniself of the benefit of the federal statute and invoke in his 
own behalf the Jurisdiction of the federal courts, yet he could not be 
forced into that Jurisdicition if he were a wage earner. It, therefore, 
does not accord with a proper sense of Justice nor the due administra- 
tion of the law to say that he can use an exception in the i^ct of Con- 
gress for the purpose of ousting the Jurisdiction of the federar court 
and the body of the act, to defeat the operation of our own statute. 

]y[r. Frahk E. Donnelly, for petitioners. 

Messrs. Willard, Warren & Knapp, for respondent. 

Opinion by Newcomb, A. L. J., May 3,- 1905. 

This is a proceeding for the appointment of a receiver for the re* 
spondent's estate at the suit of his creditors under the Insolvent Act of 
June 4> 1901, P. tr., 404. 

The material facts over which the present contentioii arises as 
shown by the petition and conceded by the demurrer are thiait the atr 
tempt was made by his creditors to have thfe respondent adjudged a 
bankrupt on proceedings in the Federal Court of this district, under the 
federal bankruptcy act of July i, 1898; that the attempt was resisted 
by the respondent who claimed his exemption from the operation of 
that act upon the -ground that he was a wage earner with an annual in- 
come of less than $1500.00; that the issue thus raised was decided by 
the court. in his favor, and the proceedings were dismissed; and there- 
upon resort was had to this court under the act of assembly referred to. 

The respondent stands upon the authority of Potts vs. Smith Mfg. 
Co., 25 Sup. Ct, 206, where it was held, that our insolvency act is mop* 
erative becausie of the existence of the bankruptcy act of the United 
States. It is to be noted that the court there. says our statute "did not 
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become operative as to the persons and subjects to which the bank- 
ruptcy act applies." The question therefore to be determined here is 
whether the federal act applies to this case — to the juridical facts of this 
case, and its solution depends upon the standpoint from which the ap- 
plicability of the federal statute is to be viewed. In the case reKed upon 
the alleged insolvent could not voluntarily take the benefit of the bank- 
ruptcy act, but there was nothing to prevent its creditors from putting 
it in bankruptcy by adverse proceedings. Hence it is Clear, under the 
authorities there cited, and the principles upon which they rest, the de- 
cision does not in terms cover a case where involuntary proceedings in 
bankruptcy cannot be had. Therein lies the distinguishing feature of 
this case. The respondent here might avail himself of the benefit of 
the federal statrte and invoke in his own behalf the jurisdiction of the 
federal courts, but he cannot be forced into that jurisdiction if he be a 
wage earner. For the purposes of this case at its present stage he can- 
not deny that he is of that class of debtors, as he admits by his demurrer 
that he has successfully pleaded and proven that to be the fact, and 
taken the benefit of a decree thereon in his favor on the occasion when 
these creditors sought relief by bankruptcy proceedings against him 
there. It accords neither with our sense of justice nor the due adminis- 
tration of the law to say that he can use an exception in the act of 
Congress for the purpose of ousting the jurisdiction of the federal 
court, and the body of the act, to defeat the operation erf our own stat- 
ute. Moreover, we do not understand the Superior court to have said 
any such thing. This brings rs back to the question of the proper 
standpoint from which to determine whether the act of Congress ap- 
plies to the respondent and his estate. It certainly cannot be made to 
apply at the instance of these petitioners. They cannpt invoke any 
remedy under it. They have tried it in vain. So far as they are con- 
cerned how can it be said to apply in the fa,ce of the fact that it has 
been judicially determined at the instance of the respondent that it docs 
not apply. Viewed from the standpoint of the party who seeks it no 
legal remedy can be said to apply which has been denied him by defini- 
tive decree of a competent court regularly entered adjudging the ad- 
verse party to be exempt from the operation of the law under which the 
remedy was sought. Unless complete immunity is to be given to the 
debtor who i3 exempt from invohintary proceedings in the bankruptty 
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court, "the persons and subjects to which the laittcr act (act of Con- 
gress July I, 1898,) applies" must be held to mean those against whom 
creditors can invoke its applicatioiri., 

So understood neither conflict of jurisdiction nor injustice to any 
party would result, and that understanding is the one which coniraends 
itself to our judgment. 

The demurrer is, therefore, overruled, and the rule to show cause 
is made absolute. < ■ 



In the Court of Quarter Sessioiits of Lackawanna County, No. 283, 

April Sessions, 1903. 
RULE TO SHOW CAUSE WHY THE BOROUQH OP OLD 

FORGE SHOULD NOT PAY THE COSTS. 
In Re. Contested Election of John Hays to the OMce of Burgess of Old 

Forge Borough. 

The question of costs In contested election cases is governed by the Act of 
AprU 28, 1899. P. L., 116. ^ 

Giviner the words relating: to costs their ordinary and natural meaningr, es- 
pecially consideriner the context, it is difficult to see how they are 
fairly open to the chargre of vagueness, uncertaipty and 'inconsistency. 

The legislative proposition contained In the said Act of Assembly is a very 
simple one. If the contest does not succeed the petitioners must pay 
the costs; . if it does succeed, the proper district or municipality must 
pay. The Act further provides that the petitioners must give a bond 
to secure the payment of the costs in case a contest fails. The pro- 
vfsions of the Act are simple and there is jiothing vag^ue or uncertain- 
about them; 

Mr. E. W. Thayer, for petitioners. 

Messrs. CyBrien, Martin & Fitzgerald, for respondent. 

Opinion by Edwards, P. J., August 7, 1905. 

In our opinion filed May 22, 1905, we held that on the merits of 
tlie case the respondent, John Hays, was entitled to the office of bur- 
gess of Old Forge borough, and that the petitioners had failed in their 
suit. Ordinarily, having reached this conclusion, the costs would be 
imposed on the petitioners in accordance with the provisions of the act 
of April 28, 1899, P. L. 116, amending the act of 1874 relating to con- 
tested elections : but the attorneys for the petitioners claim that the act 
of 1899 is so vague on the question of costs as to be inoperative, and. 
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therefore, that the court must find whether or no there was probable 
cause for the contest and dispose of the costs under the act of 1874. In 
order to settle this question we, on our own motion, granted a rule to 
show cause why the borough of Old Forge should not pay the costs. 

If the costs are to be disposed of under the act of 1874, we feel no 
hesitation in stating that there was probable cause for the contest and 
that the borough should pay the costs. Some of the reasons for this 
conclusion may be found in the opinion already referred to. 

But why is not the question of costs governed by the act of 1899? 
The act reads thus as to costs : ' . 

"In contfested elections of * * * * municipal officers, * * * * 
if the contestant or contestants fail to establish hi3 or their rig^ht to the 
office to whicfi he or they claimed to have been elected, the petitioners 
and each and every one of them shall be jointly and severally liable for 
all the costs. * * * * Ju case the contestant or contestants estab- 
lish his or fheir right to the office, in either of the above cases, the 
costs shall be paid by the proper district, county, borough, township, 
municipality or school district.'* 

The petitioners' attorneys seem to be more confident of the propo- 
sition advanced by them because of a favorable decision on the exact 
point involved: Upperman's Election, 13 D. R., 268. In this case 
Judge Rodgers (Allegheny County) says: 

"And particularly must we refer to the words, *if the contestant or 
contestants fail to establish his or their right to the office to which he or 
they claim to have been elected, etc' Applying the undisputed facts in 
this cause, it develops that none of the petitioners were endeavoring 
*to establish his or their right to the office to-which he or they claimed 
to have been elected,' and^ consequently, under the vague,' indefinite and 
(Contradictory verbiage of the act, the petitioners cannot be held liable 
for the costs, nor should they, in view of the probable cause for the in- 
stitution of the inquiry. Possibly it was the intention of the legislature 
in the above-recited amendment to render petitioners in all unsuccess- 
ful contests liable for the payment of all costs accruing therein, whether 
or not there was probable and just cause apparent for the institution 
and prosecution of the contest; but can it be contended that the lan- 
guage of the act as quoted above accomplishes or even intelligently in- 
dicates such intention ? * We think not, but, on the contrary, that the 
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power to adjudge the liability for the jpa)rment of costs in such contests, 
having found probable cause therefor, continues to lodge in tiie discre^ 
tion of the court." 

We do not see our way cle^r to join in the conclusion reached by 
the learned judge in the foregoing case., The criticism of the phrase- 
ology of the act of assembly; in our judgm^t, touches the border of 
hyper-criticism. Giving the words, relating to costs their ordinary and 
natural meaning, especially considering the context, we do not see bow 
they are fairly open to the charge of vagueness, uncertainty and incon- 
sistency. It is not necessary, as claimed by petitioners'. counsel, to sub- 
stitute the word "petitioners" for " contestants" in order to make 'the 
legislative intent explicit. It must be remembered that the subject of 
legislation is "contested elections." In every such case or inquiry there 
must be a "contestant," the person in whose behalf the petition is filed. . 
The person whose right to the office is attacked is the "respondent." It 
is a matter of c6mmon experience in the history of contested election 
cases that the petition to contest an election is circulated by the contest- 
ant. He hires the attorneys and secures the presence of witnesses. It 
is true that he is not a party to the record unless he has signed the peti-. 
tion, although we find an act passed in 1899 (P. L: 103) authorizing the 
court to place certain costs on the "contestant" under certain conditions. 
It is also true that notwithstanding our common knowledge of con- 
tested elections aiid the fixed meaning attaching to certain terms after 
repeated legislation and much litigation will not cure a defective act of 
assembly. The act must be construed according to the usual canpns of 
interpretation. The legislative proposition contained in the act of as- 
sembly jiow under consideration is a very simple one.^ If the contest 
does not succeed the petitioners must pay the costs ; if it does succeed, 
the proper distriet.or municipality must pay. The act further provides 
that the petitioners must give a bond to secure the payment of the costs 
in case the contest fails. We can see no chance to miauxfderstand these 
simple provisions. Tfiere is nothing vague or uncertain about them. 
They are so plain that even he who nms may read. 

It is worthy of note that the same act of assembly has been before 
the Supreme court in the case of Thomas' election, 198 Pa., 546, but not 
on the pk>ifit now before us. The question decided was that the provi- 
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sion of the act of 1899 as to costs did not apply to a contest pending at 
the time the act was passed. 

Now, therefore, August 7, 1905, it is ordered and decreed in this 
case that the petitioners pay all costs. 



In the Court of Comrnvn Pleas of Lackazvcmna County, No. 578, Sep- 
tember Term, 1903. 

EXCEPTIONS TO REPORT OP REPEREE. 
lames Gardner Sanderson vs. Imperial Ufiderwear Company, 

Plaintiff co^tracted with the presideiit of the defendant company to obtain 
a loan for th^ latter, for which he was to receive a commission. In 
an action to recover said commission the defendant maintained that the 
president had not power to bind the company. 

While it is true that the stockholders of a comi>any cannot act so as to bind 
the company, ordinarily, and it is also true that even directors odnnot 
bind the company unless they are in reerular session as a board, .yet 
where all the stockholders, who were also the directors and officers ..of 
the company, sigrned a contract which was delivered to the plaintiff, 
declaring that they consented to the subject matter of the contract, 
they, by such action, are estopped from pleading want of power. , 

Messrs- Cr H. Welles and J. G. Sanderson, for plaintiff. 

Mr. R. L. Levy, for defendant. 

Opinion by Kelly, A. L. J., August 7, 1905. 

There was undoubtedly sufficient evidence to warrant the referee 
in finding that a contract was agreed upon between the plaintiff and 
C. P. Wentz in which Mr. Wentz agreed to accept the plaintiff 's propo- 
sition to permit thie defendant company a loan. of $25,000, upon certain 
terms and conditions, and to pay the plaintiff a commission of 2^% 
for obtaining it. While Mr. Wentz by virtue of his office as president 
of the company had no authority to bind it, yet under all of the facts 
and circumstances found in the evidence, it could be fairly inferred that 
he had authority. The paper signed by all the stockholders which was 
delivered to the plaintiff declared that they consented "to a loan of 
$25,000 on part of the company, by mortgage on the company property 
or otherwise^ as the directors and officers of the company consider for 
the best interest of the company,'* and it further authojized the direc- 
tors and officers to execute the necessary papers and deliver the same. 
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This gave the officers implied authority to negotiate for the loan and 
perform whatever acts that might be incidentally necessary. It is 
true that the stodkholders of a con^any cannot act so as to bind the 
company, ordinarily, and it is also trtie that even directors cannot bind 
a company unless they are in regulJar session as a board, but here we 
have all of the stockholders, who were also all of the directors and 
officers of the company, and under such circumstances it seems to us 
that they are all estopped from pleading want of power. They consti- 
tute the corporation and it is, therefore, estopped also. As was said by 
Shaw, C. J., in Meliedge vs. The Boston Iron Co., 5 Cush. (Mass.) 
179, "When a corporation consists of a small number of persons, like a 
partnership, they may transact all their business by conversation with- 
out formial votes; and it would be a violation of the plainest principles 
of justice to hold those who deal with them to prove all their acts by 
written votes which they ^o not keep or produce. And inasmuch as 
the powers of agents may be proved. by extraneous evidence, the extent 
and limitation of their power may be proved in the same manner.'' The 
icts of a corporation may be shown by facts and circumstances from 
which they may be inferred, and need not always be shown by any 
recorded resolution : Bagley vs. Iron Co., 146 Pa., 478. 

So when the loan was refused there was a breach of the agreement 
and the plaintiff was entitled to damages which would be the amount 
oi his commission. We would accomplish nothing by a discussion of 
the several exceptions. Upon the whole case we think the learned 
referee* had sufficient evidenc upon which to base his findings of fact, 
and so we cannot disturb them. We are of opinion also that his con- 
clusions of law are substantially correct. The exceptions are dismissed 
and judgment is directed to be entered in. accordance with the referee's ' 
findings. 



Explosives consumed in grading a roadbed or driving a tunnel 
for a railroad company are held, in Hercules Powder Co. vs. Knoxville 
L. & J. *R. Co. (Tenn.) 67 L. R. A. 487, to be within the provisions 
of a statute giving a lien to contractors and material men for materials 
furnished for grading the roadbed. (!t)nstructing culverts, laying tracks, 
or erecting buildings." 
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In the Court of Common Pleas of iMckcmanna^Cotmty, No, 3, Novem^ 

ber Term, 1^03, 
SITTING IN EQUITY. . ^ 

EXCEPTIONS TO l:)EFEND ANTS'' ANSWER AND EXCEP- 
TIONS TO PLAINTIFFS' INTERROGATORIES. 
Thomas E. lones, et at. vs. The Enterprise Powder Mfg, Co., et at. 

The defendant must answer every material allegation " In the bill whether 
BpeMally interrogated or not. He need noC however, answer any im- 
material allegation of the bilL 

If there are facts within the knowledge of the defendant in a bill in equity 
material to the question to be decided, it is his dut]^ to set them out in 
..his answer full^ and particularly. * 

An answer should not only fully meet the material averments of the bill, but 
should set forth in fi, clear and definite manner all the f&cts relied upon 
by the defendant 

Mr. S. B. Price, for: plaintiffs. 

Messrs. Wiflard, Wj^rren & Knapp and Wells and Torrey, for 
defendant , 

Opinion by Kelly, A. L. J., August 7, 1905. 

If there are facts within the knowledge of the defendant in a bill- 
in equity material to the question to be decided, it is his duty to set 
them out in his answer fully and particularly: Famham vs. Farrell, 2 
Phila., 339. An answer should not only fully meet the tnaterial aver- 
ments of the bill, but should set forth i^n a clear and definite manner all 
the facts relied upon by the defendant: Hurley vs. D: & H., 2 Lacka. 
Legal News, 93. The defendant must answer every material allegation 
in the bill whether specially .interrogated or not : Eaton's Appeal, 66 
Pa., 483 ; Burke's Appeal, 99 Pa., 350. The defendant need not, how- 
ever,, answer any immaterial allegations of the bill. This is so on 
general principles and by virtue of the Equity Rules which provide that 
*'the defendant shall make answer to all the material allegations of the 
bill," and that "the rule, that if defendant submits to an answer, he 
shall answer fully to all the matters of the bill, shall no longer apply 
in cases where he might, by plea or demurrer, pfotect himself from such 
answer." Rule 37. 

We think the averments of the second, third, fourth, fifth and 
seventh paragraphs of the plaintiffs' bill are material ; also the second 
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and third paragraphs of the eighth allegation of the bill, and the tenth 
and eleventh paragraphs. These averments should 'therefore be- fully 
and completely answered as required by the principles of equity plead- 
ing and the equiify practice. It is no ansaver to call upon the plaintiffs 
for proof. No proofs are required if the facts are admitted, and the 
plaintiffs have the right to know before entering upon the trial what 
facts are admitted and what denied. We sustain the plaintiffs' first, 
second, third, fourth, fifth and sixth exceptions to the answer. We 
dismiss the seventh and eighth because we consider the answer suffi- 
cient as to the tenth and eleventh paragraphs of the bill. The defend- 
ants are required to make further answer to the plaintiffs' bill in ac- 
cordance with our disposition of the exceptions within twenty days 
from date of this order. 

As to the defendants' Exceptions to the plaintiffs' interrogatories 
we think the first, second and fourth must be dismissed. The whole 
matter of the filing of interrogatories and the practice is covered by 
Rule 38 of the Equity Rules. Under this rule interrogatories may be 
filed by either party at any time after the filing of the bill and before 
the taking of testimony has begun, or, by special leave, even after testi- 
mony has been taken. After they are filed "a copy should be filed on 
each party required to answer them, or his counsel, and an order of 
course, to answer within ten days after such service, and on neglect to 
answer any interrogatory and serve a copy of such answer within that 
time, the plaintiff or defendant, as the case maye be, shall be entitled 
to move for an attachment to compel an answer." There is nothing in 
the rule to indicate that the pendency of exceptions to the answer, or 
the fact that no replication has been filed, should prevent the filing of 
interrogatories at any time and requiring an answer by rule as of course, 
or, if necessary, by attachment. 

The third exception, however, must be sustained under the very 
letter of the rule which provides that "when there is more than one de- 
fendant or plaintiff, the particular interrogatories which each is required 
to answer shall be specified by a note at the foot of the paper." This 
was not done by the plaintiffs hefe, nor was any order to answer en- 
tered, so the defendants are not required to answer the interrogatories. 
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In thir Court qf Common Pleas of Lackawanna County, No, 628, 

March Term, 1901, 

DEMURRER TO DECLARATION. \ 

R. A. Zimmerrncm, Trustee^n Bankruptcy of the Estate of Lytfian W, 

Hoffecker vs. Luther Keller. 

Where a statement is so lackingr in precision and conciseness that the -sum 
of money to which pl9.intiff is entitled cannot be specified, the court 
will sustain a d^emurrer to such statement. 

Mr. H. D. Garey, for plairitiiF. 

Messrs. Streeter & Lowry, for defendant. 

Opinion by Edwards, P. J., August 7, 1905. - " ' 

The plaintiff in this case does not seem to have much confidence 
in his claim, otherwise he woul(l have pressed it to a final issue before- 
this time. The allied cause of action had its existence in the summer 
of 1899. No' suit was brought until March, 1901. In November, 1902, 
a judgment of iion pros. Was entered for the want of a declaration. lit 
abort another year this judgment was stricken off and the plaintiff was 
allowed to file a statement. Defendant demurred to the statement. The 
demurrer was sustained; but the plaintiff was permitted to file an 
amended decl?iration. This is the declaration now. before us, the suffi- 
ciency of which is questioned by the defendant, the plaintiff joining 
in th^ demurrer., Defendant'is counsel claims that th^ second detlara- 
tion must be treated by the court as an amendment, and; not as a new or 
substituted declaration to be considered independently of the original. 
There may be some merit in this contention and in the. claim of the de- 
fendant that there was nothing to amend because the first declaration 
disclosed no jurisdiction, either at conutron law or under, the federal 
stati^te; but we shall examine the plaintiff's second statement on its 
own merits and shall consider it from tbiat standpoint. 

We siy first that the statement is indefinite and inconsistent and 
riot the precise and concise statement required by our procedure act. 
-If we gave judgment for the plaintiff, as we would be bound to under , 
the pleadings, provided our decision was in favor of the plaintiff,- we 
could not specify the surh of money to which the plaintiff is entitled. 
The statement says, in substance, that Hoffecker was adjudged a bank- 
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rupt on October i6, 1899, the petition having been filed July i 3; 1699; 
that the plaintiff was appointed trustee for the bankrupt; that the 
claims against the bankrupt amounted to |$30,ooo, with less than $600 in 
assets ; that the bankrupt did "within four months previous to the filing 
of the said petition, and subsequently thereto, pay to the said Luther 
Keller varriors svms of money," and that this was do^ie in violation of 
certain provisions of the act of Congress. The sums so paid are then 
specified, being six in number, amounting altogether to $1,505.34, lihe 
payments dating from July 20, 1899, to September 9, 1899. If. the 
statement ended here, and if it also disclosed a cause of action under 
the bankruptcy act, it may be that we could enter judgment for the 
plaintiff for the sum of $1503.34; but the declaration proceeds to^tate 
that during the same period, .viz. : **Within four months previous to thfe 
fiHng of said petition and subsequently thereto," the bankrupt paid de- 
fendant "various' other sums of money," "unknown to plaintiff," 
amounting to $3,000. It is not clear from this part of the statement 
whether the bankrupt paid this money without the knowledge of the 
plaintiff or whether the plaintiff does not know the dates and amounts 
of the payments. Regardless of this 2^nbiguity, the plaintiff ends his 
statement by the aiferment that his suit is brought to recover from the 
defendant the said sums of money, "with interest thereon from the first 
day of March, 1901." How much of a judgment shall we give the 
plaintiff, 'if he be entitled to one? Shall it be for $1,503.34, or $3,000, 
or $4,503.34? And why should interest be calculated irom March I, 
1901 ? Where in the statement is there justification for this claim ? All 
these questions emphasize the conclusion that the plaintiff's statement 
is ncJt such as the law of pleading in Pennsylvania demands. 1 

We are of the opinion also that the plaintiff's statement fails to 
show definitely a cause of action within the terms of the bankruptcy act. 
It is difficult to ascertain under which section of the act the plaintiff 
undertakes to prosecute his claim. The brief of defendant's counsel 
goies into the question very exhaustively, and most of the criticisms 
therein made are pertinent. We do not care to discuss this phase of 
the case. There are many reasons why the demurrer should be sus- 
tained. We therefore give judgment for the defendant upon the de- 
murrer with costs. 
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In the Court of Quartet Sessions of Lackawanna County, No, 3^9, 

April Sessions, 1905. 

RULB TO QUASH INDICTMENT. 
C^nmumwecdth vs. M, Patocki. 

It is a criminal offence to send libellous matter by mail or by messenger to 
another person, even though he be the subject of the libel. While the 
strict rule of comnoon law requires that in such a case .the indic^tnent 
should allege that the publication was made with the intent to incite 
the prosecutor, to a' breach of the peace, yet where the . indictment is 
drawn in the* words of the statute no such allegation is necessavy. 

An indictment which charges an oftenoe substantially in the words of the 
statute is good and should not be quashed. 

W. R. Lewis, District Attorney, for plaintiff. 

Mr. E. C. Ammerman, for defendant. 

Opinion by Edwards, P. J., August 7, 1905. ' 

The alleged libel in this case is in the form of a letter sent by the 
defendant to the prosecutor. Defendant's counsel claims, that the in- 
dictment should be quashed for two reasons : ^ . ' 

1. Because there is no crime alleged. 

2. If it be a crime to send a libellous letter to another person, the 
indictment should aver a special intent to provoke this other person to a 
breach of the peace. 

The preponderating weight of authority is in favor of the proposi- 
tion that the sending of defamatory matter directly to the person at 
whom it is aimed is a sufficient publication to support a criminal prose- 
cution therefor. Several English cases take 'this view of the matter, 
and they seem to be followed by several of th^ American courts. The 
Circuit court of Tennessee in the case of Warweck vs. Mitchell, 43 Fed. 
Rep., 428, holds that the sending of a sealed libellous letter to the plain- 
tiff while punishable is not a publication sufficient to Support a civil 
action. In reading the cases from the various states we find the same 
distinction made in many of them. A person in such cases may be 
liable criminally, but he cannot be made to respond in damages. The 
reason of the distinction is not always clear ; but we apprehend that 
the tendency of' the receipt of letters of a libellous character to prcrvoke 
the recipients to wrath and thus lead to a probable breach of the p^ce, 
is the foundation of the distinction just stated. This reason cannot 
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exist in a civil case. The same view of the geoeral' jquestion is taken in 
the case of The State vs. Aveiy, 7 Conn., 266, where the ^ matter is 
generally discussed. Coming to our own state we find the case of Cbm. 
vs. Dorrance, 14 Phila. 871, decided by the late Justice Williams, when 
he was on the bench of Tioga county. The defendant was indicted for 
libel. The libellous matter was contained in a sealed letter written and 
directed by the defendant, who h^inded it, sealed, to one of his neigh- 
bors to be delivered to the prosecutor. The prosecutor livfed across the 
line in New York state, and it is there the letter was handed to him. 
One question raised was as to whether the publication was made in 
New York or in Pehnsylvania. Judge Williams decided it was pub- 
lished in Pennsylvania. In attempting a definition of "publication" the 
following words are used: '* Publication may then be defined as the 
doing of any act intended to result, or that would naturally result in 
the exposure of thfe contents of the libel to any other person than the 
author." ♦ ♦ ♦ "So if a public agent or instrumentality be employed 
— such as the postoffice. This was held in Callan vs. Gaylord, 3 Watts, 
321. The act of publication in that case was depositing the letter in the 
postoffice at Pittsburg. The letter was conveyed by the mails and de- 
livered in a distant state, but the act of the postmaster who mailed it, 
of the carrier who transported it, and of the clerk who delivered it, were 
one and 4II the acts of him who employed them. He set the* machinery 
of the mail service in operation as to that letter, and what was done by 
means of that machinery was his act. The work of publication began 
with the mailing of the letter, and was consummated with its delivery." 

The indictment in the case at bar charges that the defendant not 
only composed and wrote the libel, but that he sent it in the form of a 
letter directed to the prosecutor and that he /'published it and caused it 
to be published in the county of Lackawanna." The indictment does 
not say how* the Jetter was sent, whether by mail of by messenger. It 
makes no difference. Either way would be a publication. The exact 
manner is a matter of proof, being that publication is distinctly averred. 
We are of the opinion, therefore, that it is a criminal offence td send 
libellous matter by mail or by messenger to another person, even though 
lie be the subject of the libel. 

In such a case should the indictment allege that the publication 
was made with the intent to incite the prosecutor to a breach of the 
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peace?- If we should follow the common law rule of pleading, such an 
intent should ha averred* Judge Rice, in a dictum to be found in Com- 
monwealth vs. Wcdfinger, 14 Co. Ct. Rep., 257, expresses some doubt 
<Mi this question. He ^ys that it is not necessary, in an indiptment for 
libel, ta aver a special intent to provdce the prosecutor and excite him 
to a breach of the peace, except "perhaps," where the writing is sent 
directly td'him. We' cannot overlook, the fact that the indictment in 
the case now before us is drawn under the statute. It follows the words 
of the statute fully and verbatim. And it has been decided in several 
cases that an indictment which charges an offence substantially in the 
words of the statute is good aiid should not be tjuashed. Having in 
view these decisions how can we say that the indictnfi^nt in the present, 
case is defective? The strict rules of common law pleading in criminal 
practice have been relaxed by legislation, from time to time. 

The indictment attacked is complete in form. It alleges every es- 
sential element of the crime of libel as defined by statute. We there* 
fore refuse to quash the indictment. Rule discharged. 



Change of the stated price in a telegram intended to notify a 
purchaser, of the market price of mules, so as apparently to quote them 
at $10 a head less than their market price, which results in the sendee's 
directing the purchase of a certain number ori his account, is held, in 
Hays vs. Western U. Teleg. Co. (S. C.) 67 L. R. A. 481, to rwider 
the telegraph company liable for the difference in the price paid and 
that stated in the telegram as delivered. 



A Pott's fracture consisting of the breaking x)f one bone of ihc. 
lower leg between the knee and ankle joints, and a severance of the 
malleolus process of the other one so as to effect a complete solution 
of the continuity of both bones, is held, ii\ Peterson vs. Modern 
Brotherhood of America (Iowa) 67 L. R. A. 631, not to be covered by 
a policy providing for indemnity in case of the breaking of the shafts 
of both bones between the knee and ankle joints. 
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In the Court of Common Pleas of Lackawanna County, No. 283, March 

Term, J904. 
RULE TO TAKE OFF NON-SUIT. 

Wiliicmi S. Nyhart vs. Tlie Borough of Taylor. 

When a municipality injures private property In an irregrular manner and not 
precisely according to law, although in the performance of an act within 
the general scope of its authority, it is liable in an action of trespass. 

A street commissioner has no authority to change the grade of a street and 
when in the performance of his general duties he changes the grade, 
he is a trespasser himself and the municipality of which he is an officer 
is liable for his unlawful acts in an action of trespass. 

In an action of trespass for damages on account of a change in the grade in 
the street, where the plaintiff failed to show any corporate action on the 
part of the municipality authorizing the change of grade, the court held 
that the plaintiff could not recover. There can be no recovery in stat- 
utory proceedings except where the municipal improvement is author- 
ized by corporate authority. 

A municipal corporation has power to take, injure or destroy private prop- 
erty for the public good, but it must make compensation to the owner 
since the adoption of the constitution of 1874. 

There is no authority to include anything more in the feigned issue than was 
at issue between the parties under the plaintiff's petition and the 
order appointing viewers. 

Mr. S. B. Price, for plaintiff.- • 

Messrs. John M. Harris and H.'H. Harris, for defendant. 

Opinion by Kelly, A. L. J., August 7, 1905. 

On the 28th day of January, 1904, the plaintiff presented his peti- 
tion to the Court of Common Pleas setting forth that he was the owner 
of a lot of land in the borough of Taylor, on the corner of Main and 
Taylor streets, being 52 J^ feet in front on Main street, and 150. feet in 
depth on Taylor street ; that the borough authorities had changed the 
grade of Taylor street by raising it 22 inches or more above the grade 
of his lot, withovt his consent, and thus caused him damage; and that 
he /and the borough authorities had failed to agree upon the compen- 
sation for the damages done or likely to be sustained by reason of the 
change of grade; and he prayed for the appointment of viewers to 
assess the damages. Three vie*wers were appointed, under the provisions 
of the act of i6th May, 1891, P. L. 75, who later made a report in 
which they awarded the plaintiff $300 damages, from which award the 
defendant borough appealed, and a feigned issue was framed to deter- 
mine the respective rights of the parties. In preparing the feigned 
issue, which was submitted to and approved by the court, counsel com- 
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plained on accoimt of the changing of the grade of Taylor and Main 
streets. There was no authority for meiitioning Main street at all in 
the feigned issue because the petition only referred to Taylor street, 
and the viewers' report only referred to Taylor street. No amendment 
was allowed or asked for, so we must assume that Main street was in- 
advertently mentioned. We know that the issue as framed was inad- 
vertently approved. If we knew that there had been any deviation from 
the original petition we certainly would not have approved of the issue. 
There is no authority to include anything more in the feigned issue 
than was at issue between the parties under the plaintiff's petition and 
the order appointing viewers. 

At the trial the claim was for damages on account of the change 
in the grade of Taylor street only, and the plaintiff having failed to 
show any corporate action on the part of the borough authorizing the 
change of grade, we held that he could not recover in^these proceedings, 
that his remedy was in a common law action of trespass, and allowed a 
motion for a compulsory non-suit. 

Upon an examination of the latest authorities upon this question 
we still hold to pur opinion as expressed in granting the non-suit. We 
do not think there can be any recovery in statutory proceedings except 
where the municipal improvement is authorized by corporate authority. 
A municipal corporation has power to take, injure or destroy private 
property for the public good, but it must make compensation to the 
owner since the adoption of the constitution of 1874, When by proper 
corporate action it provides for grading streets or other public im- 
provements, it is not a trespasser if in so doing private property is nec- 
essarily taken, injured or destroyed. The law vests it wutli the right 
of eminent domain, and also provides a remedy for compensating the 
individual for his damages. In all such cases the statutory remedy 
sliould be pursued: Stork vs. Philadelphia, 195 Pa., loi : Cooper vs. 
City of Scranton, 21 Pa. Sup. Ct. R., 17. The absolute liability im- 
posed upon a municipality by the constitution for injury to property 
which is put upon the same footing as a taking, is such injury as is the 
direct, immediate, necessary and unavoidable consequences of the act 
of eminent domain : Stork vs. Phila., supra. 

But when a municipality iitjures private property in an irregular 
manner and not precisely according to law, although in the performance 
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of an act within the general scope oi its authority, it^s liable in anaction 
of trespass. This is th^e principle decided in Brink vs. Dunmore Bor- 
otlgh, 174 Pa., 395, and in Reap vs. City of Scranton, 7 Pa. Sup. Ct. 
R., 32. In both of these cases there was an actual taking of property, 
1>ut the principle is the same whether property is taken, injured or de- 
stroyed. A street commissioner has no authority to change the grade 
of a street, and when in the perofrmance of his' general duties he does 
-change the grade, fa)e is a trespasser himself and the municipality of 
which he is an officer, is liable for his unlawful act in an action of 
trespass. Rule discharged. 



In the Court of Quarter Sessions of Lackgwanna County, No, 1338, 

October Sessions, 1904, , 
APPBAL BY DEFENDANT FROM ORDER OF REMOVAL. 
Carbondale TownslUp Poor District vs. Jefferson Township Poor 

District. 

An insane pauper, unmarried, had a home at all times with his father. The 
latter resided in the Township of Carbondale, where both, were assessed 
up to 1897. From 1896 to 1904 they were both assessed in an adjoiningr^ 
township. The taxes assessed against the pauper, as far as theyhad^ 
been paid in consecutive ye^irs, had been paid in Carbondale Township. 

In the adjoining towneihip they had been largely exonerated and had never 
been paid up for two consecutive years. 

Held: That the place where the pauper was last legally settled, under the 
act of June 18, 1836, Sec. 9, P. L. 542, was the Township of Carbondale. 

Opinion by Newcomb, A. L. J., August 7, 1905. 

By proceedings had before two justices of the peace in the City of 
Carbondale, Jefferson Township, was adjudged to be the place of the 
last legal settlement of one William Borthen, or Betrawn,, an insane 
pauper, and on September 17, 1904, an order of removal was awarded 
to authorize the overseers of the poor of Carbondale to deliver the 
pauper to the poor authorities of Jefferson.- From this order the latter 
appealed. 

The controversy grows out of the fact that both the pauper and his 
•father, with whom he had lived, have for some twenty years past been 
:assessed part of the time in each township. Under the undisputed evi- 
dence the father's residence is in the township of 
Carbondale where he resides on a farm of which he 
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is the owner or reptited owner. His hbuse is near the line of 
Jefferson. Whether any part of his farm is in Jefferson does not ap- 
pear. The son is a single man and doesn't apjpear to have ever estab- 
lished 'a honie of his own, but to have had a home at all times with the 
father. He has been assessed as a laborer since he became of legal age. 
Up to 1897 both he and his father were assessed in Carbondale town- 
ship. From 1898 to 1904 they were both assessed in Jefferson. Ap- 
parently this was at the father's request for the reason that he wanted 
to send a child then living with him to a school in that township which 
was much nearer than any school in the other township. While some 
of the taxes assessed against him have been paid by the pauper it is 
undisputed that so far as they have been paid in consecutive years they 
were paid in Carbondale' townshfp. In Jefferson they have been in 
large part exonerated, and have never been paid for two successive 
years. 

Under the act of June 13, 1836, sec. 9, P. L. 542, i P. Dig. 1705, pi 
50, these facts are decisive of the controversy in favor of the appellant. 

It is accordingly adjudged : . 

1. Th'at the place where the said pauper was last legally settled 
is the Township ql Carbondale. r> 

2. That said pauper was unduly removed f rom tfie Poor Dis-. 
trict of Carbondale township to that of Jefferson township, and that 
the order of rempval from which this appeal was taken be now dis- 
charged. 

3. That the costs of this proceeding be paid by the- the appellee. 

4. That, the Poor District of Carbondale township shall pay to 
the Poor District of Jefferson township such sum 6f money as the , 
latter has necessarily paid or become liable for on account of the relief 
of said pauper between the date^ of. the order of removal and date 
hereof. 



A corporation which contracts to light a building by electricity is 
held, in Alexander vs. Nanticoke Light Co. (Pa.) 67 L- R- A. 475, 
to undertake thereby to protect its occupants from injury by the elec- 
trical current, so far as it can do so by exercising the highest degree of- 
care, skill, and diligence in the construction and maintenance of its 
plant 
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In the Court of Common Pleas of Lackawanna Cotmty, No, 6, January 

Term, 1905. 

INEQUITY, 

DEMURRER TO BILL, 

The City of Scranton vs. Scranton Coal Company. 

A bill Is not multifarious which combines injury to private property and 
damaere to public streets and public, property. This is especially so 
when the reference to private property is merely incidental. Ev^n if 
the allegation be looked upon as a matter of substance it may be dis- 
carded and treated as surplusage. 

When the name of the> defendant suggests a corporate capacity a demurrer 
to a bill will not be sustained because the bill does not state wheiher 
the defendant is an association, partnership, or a corporation domestic 
or foreign. 

David J. Davis, City Soilcitor, for plaintiff. 
Messrs. Welles & Torrey, for defendant. 
Opinion by Edwards, P. J., August 7, 1905. 

Several grounds of demurrer are assigned to the bill of complaint 
in this case. The substance of the city's contention is that the defendant 
company is operating a washery some distance from the bank of the. 
Lackawanna river, within the limits of the city, and is depositing coal, 
slate, and other refuse in the bed of the river, narrowing and filling up 
the channel and causing the water, in ordinary rains and storms, to 
flood the prblic streets of the city, obstruct the sewers and injure pri- 
vate property. 

The structure of the bill may be open' to some minor criticisms, but 
the defects are not of such a character as to induce us to sustain the 
demurrer. 

Defendant's counsel says that the bill does not dscribe the defend- 
ant; that is, it gives no information as 'to whether the defendant is an 
association, a partnership, or a corporation domestic or foreign. This 
criticism is pertinent. Good pleading would have supplied this defect ; 
brt as the name of defendant imparts a corporate capacity, we decline 
to sustain the demurrer on this ground. 

It is also claimed that the bill is multitarious because it combines 
injury to private property and damage to the public streets and to 
public property. A sufficient answer to this claim is that the reference 
to private property is merely incidental. And even if the allegation be 



LACKAWANNA JURIST. 315 

looked upon as a matter of substance it may. be discarded and treated 
as surplusage. The claim of injury to the public streets of the city is 
certainly material and is properly set forth in the bill. 

As to the control which the city has over the LacksTwanna river it 
is sufficient to allege that it is a public highway. At any rate^ as a 
matter of pleading, we cannot say it is demurrable, although when the 
case comes to be tried it will be evident that the Act of Assembly re- 
ferred to in paragraph two, which is a special act, is of little conse- 
quence. But the effect of this act cannot now be considered by us on 
demurrer to the bill. The bill in this case follows closely the bill in the 
case of Scranton City* vs. Steel Works, 154 Pa., 171. 

The demurrer is overruled and defendant is allowed thirty days to 
answer. 



In the Court of Qu<irter Sessions of Lackawanna County, No. 438, 

February Sessions, 1905. 

EXCEPTIONS TO REPORT OF VIEWERS. 

In Re. Road in North Abington Toivnship. 

Viewers were appointed March 6, 1905. March 25th an order was issued from 

the clerk's office. April 7th was fixed for holding: view. One viewer 

■ removed from the county. On 6th April another viewer was appointed 

in his, place. As thus constituted the board made the view. 

Held: The certificate of March 25th conf erred no authority tipon the sub- 

. stitute viewer. The proceedings were therefore fatal. 

Opinion by Newcomb, A. L. J., August 7, 1905. • 

Viewers were appointed iii this case March 6, 1905, and on March 
25th an order issued in due form from the clerk's office. They ap- 
pointed April 7th as the date of holding the view and gave notice ac- 
cordingly. In the meantime one of thie viewers had removed from the 
county, and on the 6th of April another w^s appointed in his place. 
Without further notice or other authority than the order certified 
March 25th the board of viewers as thus constituted., proceeded to make 
the view and reported in favor of vacating and relaying a public road. 

This forms the ground of the first exception ?ind is fatal to the 
proceedings. The certificate of March 25th conferred upon the sub- 
stitute viewer no authority to act in. the matter as he had not been iap- 
pointed at that time. The parties interested in the proceedings had no 
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notice of his appointment nor opportunity to object to it, if- any groiind 
of objection existed. 

The proceedings; are therefore defective under the authority of the 
following cases, to which we refer for more extended discussion: In 
Re. Cherry St., i D. R., 41; Metzler's R6ad, 62 Pa. 151 ; Road in Silver 
Lake, 84 PSi., 131. / 

We express no opinion as to the other exceptions. The first excepr 
tion is sustained, the report and all proceedings subsequent to the peti- 
tion are set aside, and A. B. Dunning, surveyor, H. W. Mumford, and 
A. J. Phillips are appointed viewers in accordance wijh the prayer of • 
said petition. 



In the Court of Quarter Sessions of Lackcnvcmna County, N 0^-347, 

October Sessions, 1904: 
MOTION FOR A NEW TRIAL ^^D MOTION IN ARREST OF 

JUDGMENT, 
CoffimcfMeatth vs. Joseph C, Denston, 

One who . continues to practice medicine and sursrery without having ob- 
tained from the Medical Council of Pennsylvanlft a license, is clearly 
guilty of a violation of the provisions of the Act of ISth May, 189S, P. 
L.. 1904. 

W. R. tewis, District Attorney and Mr.* W. Sv. Diehl, for Com- 
iTK>nwealth. 

Mr. Jiames Mahon > for defendant. 

Opinion by Kelly, A. Ll J., August 7, 1905. 

A noUe prosequi was entered as to the first count is the indictment, 
and under the direction of the tourt the defendant was acquitted of 
the .charge in the third count and convicted of the chargie in the second 
count, VIZ, : unlawfully entering upon the practice of medicine and- sur- 
gery, and practicing the same, without having obtained frdm the 
Medical Corncil of Pennsylvania a license to practice medicine and 
surgery. This count was drawn under the provisions of the act of 18 
May, 1893, P. L. 94, whidi has been held to be cottstitutioial, skhd valid 
under the police powers of the state:! Com. vs. Finn, 11 Pa. Sup.' Ct, 
620, In Re. Registration of CamjpbeH, 197 Pa:, 581. In Com. vs. 
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Campbell, 22 Pa. Sup. Ct.,, 98, it was held that one who continued to 
practice medicine could be. held guilty of "entering upon* the practice, 
that the gist 0;f the offence is the practice of medicine and surgery by 
an unquaUfied person. 

Inasmuch as there was no dispute about the facts at the trial it was 
for the. court to instruct the jury as to the law, which we did by advis- 
ing the defei^dant's conviction. Upon a review of the ca^e we can see 
no error in the trial. Thle defendant admitted that he practiced an4 that 
he never obtained any certificate from the State Medical Council, so 
unless he comfes Within some of the. exceptions of the act he is prc^erly 
ccMivicted. He does not even claim to be within any of tlhe exceptions. 
He offered to show that he registered under the provisions of the act 
of 8 June, 1881, P. L. 72, at Montrose, Susquehanna County, on Sep- 
tember 24, 1897, l>"t such registration, did not avail him anything, be- 
cause it was too late, Thle act of 1893 exernpted from its provisions 
persons who registered' before March i, 1894, only, and the defendaht 
did not pretend that* he had ever done so. The defendant is clearly 
guilty of a violation of the act, and we cannc^t see any reason for dis- 
turbing the verdict 

The motion in arrest of judgment is refused, and the.rule for a new 
trial discharged. Let the defendant, appear for sentence on September 
II, 1905, at 9 o'clock A. M. 



Opportunity for contesting, in the ordinary ■ course of justice, a 
charge infposed upon property where cigarettes are Sold, is held, in 
Hodge vs. Muscatine County (Iowa) 67 L. R. A. 624, to be sufficient 
to. uphold the tax as against the owner pf-the property^ without notice 
to him of its assessment, although he may not be directly engaged in 
the business. 

In case of a breach of a carriage contract, iii-^a state whose Con- 
stitution prohibits the carrier from contracting .to limit its common-law 
liability, it is held, in Adams Express Co. vs. Wialker (Ky.) 67 L. R, 
A. 412, that the carrifer cannot, in the courts pf that state, have the 
. bendit of a contract valid where made in another state Ifmiting such 
liability. 
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In the Court of Common Pleas of Lackcewamta County, No. 694, 

November Term, 1904. 

RULE FOR ANEW TRIAL, 

Empire Dry Goods Cofnpany vs. A. Prince & Co, 

Where an issue, between parties is a square issue of fact it would be a clear 
usurpation of the province of the jury for the court to grant a new 
trial, even- thougrh the court migrht have reached a different conclusion. 

Mr. Ralph W. Rymer, for plaintiff. 
Mr. Ralph L. Levy, for defendant. 
Opinion by Kelly, A. L. J., August 7, 1905. 

Thcj plaintiff through its manager, Henry Goodman, sold certain 
merchandise to "L. Finberg, Manager,'* on March 3, 1900, in Mahanoy 
City. On March 7th part of the goods were shipped from Scranton, 
and on March 9th the rest of the order was shipped, the amount being 
$132.25. On May 12, 1900, a payment of $50 was made on account, 
leaving a balance of $82.25. This suit was brought against A. Prince 
& Company on the allegation that Finberg was manager for that firm, 
composed of Adolph Prince only, doing business as A. Prince & Com- 
pany. On the trial Mr. Finberg testified that the store in Mahanoy 
City, in which he gave the order to the plaintiff, was the store of Prince, 
and that he was manager for him under an oral arrangement entered 
into between them some time before the goods were ordered, while Mr. 
Prince testified that he did not own the store, that Finberg was not his 
manager, and that his only connection with Finberg was that he shipped 
certain goods to him on consignment. On this issue the case went to 
the jury and a verdict was rendered in favor of the plaintiff. 

We are asked to grant a new trial, first, for the reason that the 
verdict was contrary to the weight of thfe evidence. This reason re- 
quires no discussion and is entitled to little consideration. There was 
a square issue of veracity between Finberg, on the part of the plaintiff, 
and the defendant. That was for the jury, and for us to say under 
such circumstances that the verdict was against the weight of the evi- 
dence would be a clear usurpation of the province of the jury, even 
though we might have- reached a different conchigion. 
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The second reason for a new trial is not substantiated by the evi- 
dence taken upon this rule, so it need not be discussed. 

The third and fourth reasons will bear some examination. At the 
trial the witness Finbefg testified that he entered into the oral agree- 
ment with the defendant after defendant had purchased certain goods 
at the sale of the^'trustee in bankruptcy of A. L. Finberg, his wife, who 
had become a bankrupt during the previous year. The defendant testi- 
fied that the sale was held on March 17, 1900, subsequent to the date 
upon which the plaintiff's agent got the order for the goods. In the 
depositions taken in support of this rule it is satisfactorily shown that 
the date of the trustee's sale was March 17th, although there was no 
official record of it shown. This evidence would strongly corroborate 
the testimony of the defendant upon that point and would tend to con- 
tradict Finberg. But upon a careful review of all of the evidence given 
on the trial it will be found that that date is not of any overwhelming 
importance. It comes into the case only incidentally. It is true that 
Finberg testified that he made his arrangement with defendant after 
the trustee's sale of his wife's bankrupt estate, but he does not give the 
date. He said it was before he ordered the goods from the plaintiff ; he 
also said it was either a few days before the sale or a few days after, 
(see notes, p. 19) ; that the sale was in the latter part of February or 
first of March (p. 5) ; that he had the store open about a week before 
he gave the order ; that he rented the store the latter part of February 
(p. 17) ; that he rented it after the stock was sold (pp. 12, 13) ; that 
before the sale defendant told him to look out for a store (p. 14) ; and 
he testified that he opened the- store in pursuance of his arrangement 
with defendant. The defendant testified that he consigned ^oods to 
Finberg on February 19th, and that he hid the store open then, so un- 
questionably the store was open before the goods were ordered from 
the plaintiff. So the date of the tnistee's sale does not appear to us to 
be of controlling importance. Finberg could have been mistaken in 
saving that he made the arrangement after the trustee's sale, and if it 
was so shown it would not necessarily destroy his credibility. The 
material question was whether he had the alleged arrangement with 
the defendant before he opened the store, and as we have alrady sajd, 
the date of the trustee's sale only came in incidentally. 

The issue between the parties was a square issue of fact which 
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was fairly submitted to the jury, and under the well-known rules gov- 
erning the question of granting new trials we feel that we would not 
be justified in disturbing the verdict. Rule discharged. 



In the Court of Quartet Sessions of Lackawanna County, No. 347, June 

Sessions, 1904, 

APPEAL FROM SUMMARY CONVICTION. 
Conmnonwealth vs. B. /. Ehrgood. 

Upon an appeal from summary conviction under the act of 29th of May, 
1901, P. Li. 302, the- case comes up de-novo upon Us merits. Under 
said act a. fish warden, and certain other officers, were authorized and 
conmiflanded to apprehend and arrest, without a warrant, any person 
who violated any of the provisions of the act. 

It will not avail to show that the fishinsr was done in the tail i^cie of the mill 
upon the landd of the defendant. 

W. R. Lewis, District Attorney, fbr commonwealth. 
Messr§. George H. Rice and M. J. Marfiri, for defendant. 
Opinion by Kelly, A. L^ J., August 7, 1905. 

On the 13th of May, 1904, the defendant, in .company with two 
others, was caught fishing for trout with a net in his mill race in the 
village of Moscow. The race is fed by the waters of Roaring Broc4c, a 
trout stream. He was arrested by one of the fish wardens of the com- 
monwealth and taken before a justice of the p>eace, and on information 
was then, made by the fish warden- charging him with fishing with a 
net for. trout in the waters of Roaring Brocrfc, and with having resisted 
arrest^ and • forthwith a hearing was had and the defendant was fined 
$125.00 and costs, and in default of payment he was' committed to the 
county jail for one hundred and thirty days. An appeal was allowed 
upon defendant entering bail in the sum of $500.00, conditioned to 
abide the event of the suit, etc. 

At fhe hearing had before us the evidence conclusively .showed 
that the defendant was guilty of both charges, so unless there is some 
technical defense we must find him guilty. We. are ;iot r^uired to 
exatmine into the regularity of his conviction before the justice as we 
would upoti certiorari The general rjile is that \n an appeal a case 
comes op de novo upon, its merits. But the defendant questions the 
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jurisdiction upon the ground that no warrant of arrest was ever issued. 
Even if he has the right to raise that question after entering hkil to 
appear, which we doubt, because the 33d section of the act (act 29 May, 
1901, P. L. 302) provides that a fish warden, and certain other officers, 
are authorized and commanded to apprehend and arrest without war- 
rant any person violating any of the provisions of the act, and imme- 
diately take him before a magistrate, and thereafter make charge of 
such viobtion of the law, and that die magistrate shall forthwith hear 
and determine the charge. That is just what was done in this case. 

The claim that because the fishing wa^ done in the ^1 rac^ of the 
mill upon the lands of the defendant, cannot avail him as a defense. 
It was in the waters of the Roaring Brodc, which he had diverted to 
operate his mill. If one could evade the law by digging an artificial 
channel and diverting the waters of a trout stream into it and taking 
the fish from it in that way, the act would have but little efficacy. We, 
dierefore, under the law and the evidence, are required to commit the 
defendant, and we do now adjudge him guilty of a violation of the 
2d section of the Act^f May 1901, P. L. 302, in that on the 13th of 
May, 1904, he fished for game fish in the waters of this commonwealth 
in a manner forbidden, viz.: with a net; we do further adjudge him 
guilty of a violation of the 35th section of the act, in that on the same 
day he resisted arrest 

Persons engaged in the service of a master, who are intrusted by 
him with the management or direction of his general work, or with 
.some particular part thereof, are held, in Johnson vs. Union Pacific 
Coj^ Co. (Utah) 67 L. R. A. 506, not to be fellow servants with 
subordinate employees, but vice, principals, for whose negligence, re- 
sulting in the injury of employees, the master is liable. 



One into whose service another volunteers without his assent, 
express or imiplied, is held, in Atlanta & W. P. R. Co. vs. West (Ga.) 
67 L. R. A. 701, not to be under the duties of a master toward a ser- 
vant or required to anticipate or discover the peril of such volunteer, 
but only to be bound to use care not to injure him after notice of his 
t>ertl. 
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In the Court of Comymon Pleas of LackcavaHna County, No, $, May 

Term, 1903. 

IN EQUITY, 

Rushbrook Coal Company vs, John S. Jenkins. 

The answer beingr responsive to the material allegations of the bill of com- 
plaint, and there being nothing in the testimony of the defendant to 
destroy the- force of the answer, the plaintiff is bound to prove his case 
by the testimony of two witnesses, or by the testimony of one witness, 
supported by corroborating circumstances. 

The officers and directors of a corporation are quasi trustees for the stock- 
holders. They act in a fiduciary capacity for the stockholders, and 
are bound to manage all the business affairs of the company with a 
view to promote the interests of the corporation, and not their private 
interest. 

An officer or director of a corporation cannot directly or indirectly derive any 
personal profit or advantage distinct from the other stoclLholders 
through any sale of. or contract concerning the company's property.. 
All secret profits derived by such officers must be accounted for to the 
corporation, even though the transaction in which .they were made 
was of advantage to the corporation. 

Where one sustains towards another the relation of trust and confidence, 
his silence when he ought to speak or his failure to disclose what he 
ought to disclose is as much a fraud in law as an actual affirmative 
false representation, and amounts to a fraudulent concealment. 

Where a party committed a fraud, the right of action was completed when the 
fraudulent action was begun and ended. The rights of parties are fixed 
^at that time. 

Mr. S. B. Price, for plaintiff. 

Messrs. H. M. Hannah and Everett Warren, for defendant. 

Opinion by Edwards, P. J., September, 1.905. 

It is necessary to state briefly the nature of the plaintiff 's contention 
as set forth in the bill of complaint filed in this case. 

The plaintiff, an incorporated company, was the owner in part and 
lessee in part of about six hundred acres of coal land, situate in Lacka- 
wanna County, on which there was a mining operation. After oper- 
ating the mines for some years the company sold its property in May, 
1892, to J. N. Rice, who, in turn, transferred the same prdpjerty, in the 
same month, to the Blue Ridge Coal company. Before, and pending, 
and for some time subsequent to the negotiations resulting in the sale 
of the property, the defendant, John S. Jenkins, was president, superin- 
tendent and a director of the plaintiff company. Jenkins, as an official 
of the company, is charged with having secretly received from the said 
J. N. Rice for his own use and without the knowledge of the oth^.. 
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directors, certain property, corisisting of shares ef stock in various cor- 
porations and some real estate claimed to be worth altogether about 
twenty thousand dollars, in consideration of the sale ot lease of the 
company's property to the said Rice, and that other directors of the 
company were not aware of Jenkins' deceitful conduct until about three 
years ago, when it was disclosed at the trial before a referee, of the case 
of Jenkins vs. Rushbrook Coal company. 

The plaintiff -claims that, owing to the fraud practiced by Jenkins, 
he ought to be comjpelled to transfer to the plaintiff the property not yet 
converted by him to his own use and to pay to the plaintiff the value 
of the property alrea^ly converted, and that he should not be allowed to 
collect his judgment against the plaintiff until an accounting is had as 
prayed for in the bill. 

. The foregoing is a correct, though briet statement of the plaintiff's 
cause of complaint. 

The plaintiff, because of the weakness of the evidence presented to 
sustain the averments of the bill, seeks to avoid the inevitable conse- 
quence by attacking the character of the answer. It is claimed that the 
answer is not responsive to the bill, and, therefore, that the plaintiff is 
not bound to prove the material averments of the bill by the testimony 
of two witnesses or of one witness supported by corroborating circum- 
stances. On account of this particular contention on the part of the 
plaintiff, it becomes necessary to examine the answer before proceed- 
ing to consider the evidence or to find the facts. After a careful exam- 
ination of the answer we are of the opinion that it is fully responsive 
to.the plaintiff's bill. It is to be borne in mind that the whole substance 
of plaintiff's contention is to be found in the* third paragraph -of the 
bilL How does the answer meet this paragraph ? Is it fully responsive ? 
Is the averment of the paragraph met explicitly and fairly ? Let us ex- 
amine the answer, quoting a part of it. After admitting some facts 
the answer proceeds as follows: 

•'Further answering the third paragraph of the plaintiff's bill, liiis- 
defendant explicitly and unequivocalh denies the allegations therein as 
to his negotiations with Dr. J. N. Rice. These assertions and allega- 
tions are untrue in toto." 

Again : , "This defendant did not receive from the said J. N. Rice 
at "that time any property or other thing of value in connecticm with 
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the said negotiations, or with reference thereto, or for any other pur- 
pose. At the time of the 'negotiations and at tiie solicitations of the 
said Rice, this defendant agreed to take a one-fifth interest in the pro- 
posed corporation, and which was afterwards known as die Blue Ridge 
Coal company. In other words he agreed to become intereSited as a 
stockhblder in the proposed lessee of the property of the Rushbrook 
Coal company, agreeing to pay for stock in full, and in cash." 

After explaining how the defendant acquired the property men- 
tioned in the third paragraph, the answer proceeds thus : 

"The property referred to in the third paragraph of the plaintiff's 
bill, therefore, was acquired by this defendant in the course of dealing- 
with the said Rice entirely disconnected from, and dissociated with the 
lease of the Rushbrook Coal Company, and had npthing whatever 
to do with that company, or any of its affairs, or any of its negotiations 
through its directors, or through this defendant as an officer or director 
thereof, with the said Rice, in connection with the lease of the Rush- 
brook property referred to in said paragraph. Whether the other direc- 
tors of the Rushbroc^ company knew of this dealing is entirely im- 
material, as they had no interest or right therein, or in the matters 
therein involved." 

We have no hesitation in concluding that the answer is responsive 
to the bill. 

Another indirect attack is made on the answer based upon the 
character of the defendant's testimony. It is daimed that his testimony 
is at variance with the averments of his answer and that the variance is 
suth as to destroy the responsive qtflLlity of the answer. Spencer and 
Newbold's Appeal, 30 Pa., 331, is cited as authority. In that case 
Justice Mercur says: "We may concede the correctness of the remark 
made by Chancellor Green, in Brown vs. Buddey, i McCarter, 295, as 
to the general effect of the answer ; yet here Newbold, the witness, sub- 
stantially impeached and overthrew the answer of Newbold, the party. 
* * * When a party is permitted to testify, and does testify in con- 
flict with his answer, it will not do to hold that his testimony shall be 
disregarded and his answer stand wholly unimpeached. Precisely how 
far the rule should be modified, now that a party may be a witness in his 
own behalf, it is not necessary at present to indicate/' 
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We find also in the opinion in Savings Fund vs. Lewis, 190 Pa., 
564, the foUowin]g utterance: "His (the defendant's) testimony was 
in a measure contradictory of his answer; not sufficiently so, perhaps, 
to overcome its effect as evidence, but enough to weaken its force." 
While we concede that there are some contradictions in the defendant's 
testimony, due to a great extent to the fact that the matters testified to 
occurred over twelve years ago and that the defendant kept no books, 
relying on his memory, which was not very clear, and on pocket diaries 
and loose memorandums, some of which were hard to decipher ; never- 
theless, the contradictions are not so serious, nor is the variance between 
his testimony and his answer of such a nature as to either weaken the 
force of the answer or to destroy its responsive quality. . 

We, therefore, hold that both contentions of thte plaintiff, viz., (i) 
that the answer is not responsive to the bill, and (2) that the defend- 
ant's testimony has weakened or destroyed the force of the answer^ are 
not sustained, and, therefore, further, that the plaintiff is bound to 
prove his case by such evidence as is required in a court of equity. 

There are two other preliminary questions to be considered before 
we discuss the evidence. 

I. A Reserved Ruling, The testimony of J. N. Rice taken in the 
case of E. A. Coray vs. John S. Jenkins, No. i. May Term, 1898, was 
offered in evidence. We reserved our ruling as to its admissibility. 
We now sustain the objection to it and we note an exception for the 
plaintiff. The equity case of Coray vs. Jenkins has been before our 
court several times and is not yet finally determined. It was first heard 
by our late colleague. Judge Gunster. In that case Coray claimed that 
Jenkins held certain property as his trustee and confidiential agent. 
Judge Gunster, on a final hearing of the case, held that the claim was 
substantiated and tlhiat Jenkins should account to Coray for a certain 
number of shares of the capital stock of the Spring BrookRailway Co. 
and a certain number of shares of the capital stock of Rushbrook Coal 
Co. subject to any indebtedness due from Coray to Jenkins. After the 
death of Judge Gunster we appointed A. D. Dean, Esq., a master to 
state an account between Coray and Jenkins in accordance with Judge 
Gunster's findings of fact and law. It was at the hearing before the 
master that the said testimony of J. N. Rice was given. Bearing in 
mind that the master was appointed for the sole purpose of stating an 
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account in certain- specific matters, the testimony of Mr. Rice was 
clearly irrelevant and immaterial. It liad nothing to do with the ac- 
count which the master was to state. Even if it were admissible for 
any purpose in that case it is .not admissible in the present case, because 
the case is not between the same parties nor does it relate to the same 
subject matter. The issues in both ca^es are entirely different. And 
regardless of these objections, the testimony offered is only a repetition 
of the other testimony given by Dr. Rice in another case and which we 
have admitted. 

2. The effect of^ our adjudication of the case of Jenkins vs. The 
The Rushbrook Coal Company. This case was tried before a referee. 
Jenkins claimed a large sum of money for salary as president and 
manager of the company and for advances made to the company. The 
defendant company claimed the right to set off the value of the property 
alleged to have been secretly received by Jenkins in the Rushbrook 
sale. This set-off was allowed by the referee, and his action in this 
particular was overruled by us upon exceptions, the supreme court 
affirming our decision in Jenkins vs. Rushbrook Coal company, 205 Pa., 
166. The sole question decided in that case was that the counter-claim 
of the defendant was not the subject of set-off in an action of assump- 
sit, but should be established in an action for damages or on the equity 
side of the court. Plaintiff, in the present case, now claims that our 
decision in the referee case had the further effect of holding that the 
title to the property constituting the subject of the set-off and which is 
described in the third paragraph of the bill now before us, was in the 
plaintiff— a contention that, if allowed, would end the discussion of this 
case. The position is clearly untenable. Plaintiff's counsel rely upon 
the part of our opinion in Jenkins vs. Rushbrook, supra, expressing our 
approval of the conclusion reached by the referee as to the character 
of the transaction betw^eii Jenkins and Rice. It was a conclusion the 
referee had a right to adopt because there was evidence to sus- 
tain it, and we were impressed at the time with the justice of it after a 
somewhat cursory examination of the evidence ; but at best on our part 
it was only a dictum'. When the whole matter is now before us in the 
first instance as a chancellor we are constrained to reach the opposite 
conclusion. 

After disposing of these preliminary matters we come now to a 
consideration of the evidence in the case. 
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FINDING OF FACT. 

We find that the plaintiff has failed to prove the averment of the 
third paragraph of the bill of complaint wherein the defendant, John S. 
Jenkins, is charged with having rjeceived for his own use from J. N. 
Rice certain property consisting of shares of stock in certain corpora- 
tions and certain real estate in consideration of the contract of sale or 
lease of .the Kushbrook Coal company's coal land and improvements, 
without the knowledge of the officers and directors of the said company. 

This formal finding of fact disposes of the plaintiff's whole con- 
tention and will result in a dismissal of the bill regardless of any other 
questions raised by the defendant. 

The plaintiff's case rests entirely on the evidence Qf J. N. Rice, 
taken in the case before the referee. This evidence is, not corroborated, 
on the crucial point in the case, by any other witness, nor by a single 
circumstance. We have examined Rice's testimony carefully and we 
are impressed with its vagueness and uncertain quality. It must be re- 
membered that Rice was testifying to transactions occurring in 1892 
and 1893, and that he had no book, paper or memorandum to refresh 
his recollection. His memory fails him when he is asked to relate par- 
ticular facts. It is true that he states more than once that certain 
property was given by him to Jenkins in consideration of his influence 
in persuading E. A. Coray to consent to a sale of the RushbrocJc coal 
land on certain terms; but his narration of the transaction is hazy and 
contradictor)-. 

Plaintiff's theory based upon Rice's testimony is that Rice was 
anxious to secure the Rushbrook property on certain terms and at a 
certain royalty ; that Coray, who it was understood at the .time owned 
practically all the capital stock of the Rushbrtx)k company, although 
abort nine-tenths of the stock was in Jenkins' name, was unwilling to 
sell the property except on certain conditions which were unsatisfactor}- 
to Rice ; that Jenkins was anxious to sell the property and agreed with 
Rice that he, Jenkins, would use his influence to persuade Coray to 
come to some reasonable terms; that for this kind of service Jenkins 
was to have an interest in a new company which was to be formed 
to operate the Rushbrook plant, and that the property enumerated in 
,the third paragraph of plaintiff's bill, was given to Jenkins in settle- 
ment of his secret transaction with Rice. 
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On the other hand, the defendant's theory, based mainly c«i his 
testimony but supported to some extent by a few loose memoranda, is, 
that the Rushbrodk company was in sore financial straits and had no 
money to continue the mining operation; that efforts had been made 
to sell the property to other coal men, but that these efforts had failed; 
that -when Rice opened negotiations for the purchase of the property 
he showed some hesitation in the course of the negotiations, which 
halted from time to time; that Jenkins, who had great faith in the 
property, and who had advanced money to keep the mines in operation, 
openly and in good faith and in order to induce Rice to buy, signified 
his willingness to take a one-fifth interest in a company which Rice 
would form to operate the property, upon the basis of $25,000 capitali- 
zation ; that Rice agreed to this proposition and that Jenkins, as a guar- 
anty of good faith and as collateral security, gave Rice 206 shares of 
the capital stock of the Spring Brook Railway Company; that when 
the Blue Ridge Coal Company was formed, after Rice had bought the 
property and the capital stock was fixed at a larger sum than was orig- 
inally intended, Jenkins and Rice had to modify their first arrangementj 
and a series of transactions occurred between them covering a period 
of a year or more, restflting finally in the transfer to Jenkins of 50 
shares of the stock of the Blue Ridge Coal Company, and the other 
properties described in the third paragraph of plaintiff's bill, and that 
all this was done without concealment, or artifice, and with honest 
motives, on the part of Jenkins. 

We have given the theories of both sides as to the substance of the 
matters cQmplained of in this case. Owing to defective memory, the 
absence of written evidence and the length of time since the transac- 
tions mentioned ^yere consummated, we are bound to say that the evi- 
dence of Rice, on the one side, and of Jenkins, on the other, is of an 
unsatisfactory character; although, if the case were before us on the 
law side 6i the court, we would conclude that the fair weight of the 
testimony would sustain Jenkins' version of the transactions between 
him and Rice. 

It is contended on the part of the plaintiff that Rice's testim<Miy is 
corroborated by that of another witness, viz., W. D. Green. We do 
not consider his testimony to be material in this case. Conceding that 
it is relevant it corroborates Jenkins just as much as it does Rice. 
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PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT. 

We have confined our own conclusion as to the facts of the case to 
one general finding. This one finding is conclusive of the whole con- 
tention between the parties. However, there are many details in the 
testimony which are made the subject of requests on both sides and w^. 
consider that the answering of these several requests will serve thje 
purpose of separate findings on our own part as to particular phases of 
the testimony. 

1. The plaintiff company was incorporated on the 13th of Janu- 
ary, 1888. 

Answer: We so*find. 

2. The defendant, John S. Jenkins, was elected president and con- 
tinued in that position until 1899 ^^ ^QO^- 

Answer : We so find. 

3. The company owned in fee about four hundred acres of coal 
land, and leased from Throop, et al., about two hundred acres in addi- 
tion. Upon the land there was a coal breaker and other buildings and 
fixtures constituting a mining plant. The plaintiff operated the mine 
until about the first of May, 1892, when it sold or leased its coal to J. 
N. Rice, by deed dated 3d day of May, 1892, recorded in the office for 
the recording of deeds, &c., in and for Lackawanna County, in Deed 
Book No. 90, page 10. And the said J. N. Rice subsequently assigned 
his right and title in said contract and "lease to the Blue Ridge Coal 
Company, by deed of assignment dated i6th of M^y, 1892, and re- 
corded .in the office for the recording of deeds, &c., in and for Lacka- 
wanna County, in Deed Book No. 89, page 357. 

Answer : We so find. 

4. And the siaid Johin S. Jenkins, while acting as president, super- 
intendent and general manager of the Rushbrook Coal Company, en- 
tered into negotiatipns with J. N. Rice for the sale of the- company's 
real estate which was effected by the. lease and contract hereinbefore 
recited. The defendant, John S. Jenkins, in addition to the consideration 
recited in said lease, received from J. N. Rice 90 shares of full paid 
stock of the Blue Ridge Coal Company, a house and lot in West Pitts- 
ton, bounded and described as follow?,: Beginning at a corner on the 
northeasterly side of Exeter street; thence north 56 degrees east along 
land now or late of Nathan Kunkle, 170 feet to a corner on a twelve 
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foot aHey; thence along said alley south 32 J4 degrees east 50 feet to a 
comer of land of Samuel Hunlock; thence along said Hunlock's land 
south 56 degrees west 170 feet to a comer on Exeter street aforesaid; 
and thence along Exeter street north 30^^ degrees west 50 feet to the 
place of beginning ; containing eight thousand five hiundred square feet 
of land, more or less; a one-twelfth interest in a lease of, and in the 
land known as the Keystone Co^l Company land, bounded and de- 
scribed as follows: Being lot No. 11, in the Second Division in the 
Certified Township of Pittston, now partly in Plain$ and partly in 
Jenkins township, Luzerne County, Pa., bounded and described as fol- 
lows : Beginning at a comer of lot No. 10, in the second division of 
certified Pittston township; thence south 61 degrees east 8865/100 
perches to a corner of lot No. 12; thence north 40 d'egrees east 284 
perches more or less to a comer; thence north 65 degrees west 90 
perches more or less to a corner of lot No. 10 ; thence south 40 degrees 
west 27761/100 perches more or less, to the place of beginning; and 
ninety shares of the capital stock of the Morgan Store Company. The 
defendant has held and appropriated to his own use the property as- 
signed, conveyed and transferred to him by J. N. Rice. 
Answer : Refused. 

5. The other officers and directors of JthSe company had no knowl- 
edge that Jenkins, the defendant,^ received this property from J. N. 
Rice, in consideration of his obtaining for Rice the deed and contract 
for the coal land and coal, consisting of four hundred acres in fee and 
about two hundred acres held on a coal leasee. 

Answer : This request implies a finding which we have negatived ; 
hence it is refused. 

6. On the 20th of June, 1899, Johb S. Jenkins brought suit in 
assumpsit in the Court of Common Heas of Lackawanna County, to 
No 345 September Term, 1899. The case was referred' to Charles L. 
Hawley, Esq., as referee, and after hearing the case he found in favor 
of the defendant in that case (the plaintiff in this), the Rushbrook 
Coal Company, in the sum of twenty-two thousand eight hundred and 
eighty dollars and sixty-one cents ($22,880,61). In coming to this 
conclusion the referee found the following facts: 

"Mr. Jenkins, while president, superintendent and general manager 
of this company, was endeavoring to find a purchaser for the whole of 
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the company's property. His official position of confidence, as presi- 
dent, manager and superintendent of the company, required that he 
should use every effort to get the best possible terms from the purchaser 
or lessee, for the benefit of the company. The fact that his claim for 
salary as president is not maintainable did not in any way reduce the 
character of his duty to the company which he represented. As a mat- 
ter of fact, however, he was at one time paid $666.66 on his salary as 
president, and was being paid at the rate of $100 per month as super- 
intendent and manager during all these negotiations with Dr. Rice. 
Mr. Coray, being the owner of a very large part of the stock, if not all 
of it, objected to the terms which Mr. Jenkins represented to him were 
the best that could be obtained, so Dr. Rice gave Mix Jenkins property 
of the value ^of $22,050 to induce him, Mr. Jenkins, to persuade Mr. 
Coray, or rather to persuade the company, to accept the terms offered 
by Dr. Rice, who was willing- to pay, and did pay, $22^50, more than 
the company supposed it was getting or did get. It may have required 
a great effort on the part of Mr. Jenkins to induce the company to 
agree to the price which it finally did accept, but if he had disclosed the 
fact that Dr. Rice was paying for the property $22,050 more than the 
company was getting, and had expressed a willingness to add this 
$22,050 to the amount which the company was to get, he might have 
induced the company to accept these more advantageous terms with 
much less effort than was required under the circumstances. It was the 
duty of Mr. Jenkins to keep his company fully informed of everything 
relating to the purchase price which the intending lessee was willing to 
pay, and I find, as a matter of fact and law, that this $22,050 was a part 
of the consideration passing from Dr Rice which should have been 
added to what the company actually received and that Mr. Jenkins 
should now be charged with the same in this action. I have given this 
matter, which is referred to, repeatedly in the testimony, very careful 
and thorough consideration, in the hope of discoviering somewhere in 
the testimony or in the law, or in my own appreciation of right and 
wrong, something which would enable me to arrive at a different con- 
clusion ; but I confess that I cannot, and I therefore, charge this $22,050 
against the account of Mr. Jenkins, although it may result in a judg- 
ment by the defendant against the plaintiff. In a word, the whole situ- 
ation resolves itself to this : Mr. Jenkins has advanced to the company 
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$7468.62, but at the same time has had paid into his hands $22,050, 
which rightfully l^longs to the company which he represented arid for 
which he should in all justice account to the company." 

Answer : A part of the referee's report is as stated in this request. 

7. Exceptions were filed to the report of the referee, one of 
which was to the allowance of the set-off and defalcation allowed by 
the referee as above recited. The court below, his honor, H. M. 
Edwards, President Judge, in considering this subject, said: "We agree 
with the referee in the conclusion he has reached on this point. We do 
not see how, under the law, he could find otherwise, etc." This lan- 
guage related to the findings of fact with reference to the subject matter 
of the set-off. But the judge decided that' the set-off and defalcation 
could not be allowed, in the following language: "We are of the 
opinion, therefore, that defendant's claim of set-off should not be 
allowed, and the plaintiflF's exception to the allowance of the set-off by 
the rieferee is sustained." 

Answer. This is true. The record of the case referred to inier 
olid, contains the language quoted. We have made reference to it in 
our opinion. 

8. The judge found that there was due the plaintiff in that case 
the sum of seven thousand four hundred and sixty-two dollars and 
sixty-two cents, with* interest from August i, 1896, to August 11, 1902. 

Answer. We so find. 

9. An appeal was taken to the Supreme Court and this decision 
of the court below was affirmed. The Supreme Court, in affirming the 
court below, said : "The defendant has its remedy either in an action 
of assumpsit for the tort, or m equity to compel a transfer of its 
property." Jenkins vs. Rush Brook C. Co., 205 Pa., 166. 

Answer. We so find. 

10. Execution was issued for the purpose of enforcing collection 
of the judgment thus affirmed, to No. 345 September Term, 1899, 
whereupon the bill in this case was filed and the court on application 
and after hearing, granted the preliminary injunction and restrained the 
collection of said judgment. 

Answer. We so find. 

11. The defendant, John S. Jenkins, has sold the house and lot 
in West Pittston, described in paragraph four, for the net sum of 
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$1100. He has received from fifty shares of Blue Ridge Coal Company 
stock, in dividends, $6075, and has sold his said stock in the Blue 
Ridge Coal Coriipany for seven thousand dollars, which moneys are 
now deposited in the Traders' National Bank of the City of Scranton. 
He received forty shares of Blue Ridge stock in addition, which were 
not placed in his name on the books of the company, the value of which 
was five thousand six hundred dollars. 

Answer. Refused. The facts are not material. 

12. The Morgan Store Company stock never actually stood in 
the name of John S. Jenkins on the books of the company. The stock 
has been sold and the value of it was twenty dollars per share, or 
eighteen hundred dollars. 

Answer* Refused for the same reason. 

13. The one-twelfth interest in the Keystone property, the land 
described in paragraph four, is^ still held by John S. Jenkins, the de- 
fendant He has received thefrefrpm in royalties $3400.83, and there 
are remaining in said land 350,308 tons of coal, and the value. of the' 
coal still remaining is $6766.16 exclusive Of pillars. 

Answer. Refused for. the same reason. 

14. John's. Jenkins, the . defendant, received from Dr. Rice 
ninety shares of the stock of the Blue Ridge Coal Company, but forty 
shares thereof were never put in his name. on the books of the com- 
pany. They were) however, sold to other persons with the consent 
of Jenkins. (See testimony of W. D. Green, notes of testimony, page 

). He received ninety shares of the' Morgan Store Company 
stock. These shares jiever stood in his name on the books of the com- 
pany. He received a conveyance from J. N. Rice and wife for the 
lot of land in West Pittston, and took the same in the name. of his son, 
E. Coray Jenkins. He sold the house and lot afterward and received 
$1100 net therefor. The deed to the son was not recorded until April 
20, 1898. It was dated 21st January, 1893. The deed and assignment 
of the one-twelfth interest in the Keystone property was dated 21st 
January, 1893. (The property is described in paragraph four.) The 
deed for it was not recorded until April 20, 1898. The certificate for 
the fifty shares of Blue Ridge stock was not issued to John S. Jenkins 
until the 3d day of September, 1897, but the dividends paid before that 
were paid to him by Dr. Rice. 

Answer. Refused for the same reason. 
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15. The defendant's answer to the third paragraph of the plain- 
tiff's bill in part is as follows : "Further answering the third paragraph 
oi the plaintiff's bill, this defendant explicitly and unequivocally denies 
the allegations therein as to his negotiations with Dr. J. N. Rice. These 
assertions and allegations are untrue in toto." These declarations of 
the answer are contradicted by the evidence of the defendant on the 
stand in this case. (See his testimony, page .) 

Answer. We do not consider the latter part of this request as 
asking for a conclusion of fact. As to the answer, it speaks for itself. 
The whole request is an argument. 

16. The defendant denies that he received any property from J. 
N. Rice in the third paragraph of his answer, in this language : "This 
defendant did not /receive from -the said J. N. Rice at that time any 
property or -other thing of value in connection with the said negotia- 
tions, or with reference thereto, or for any other purpose." 

17. The defendant, in the third paragraph of his answer, also 
uses the following language : "Subsequently, and some time after the 
execution of the lease from the Rush Brook Coal Company to said 
Rice, and the assignment of the lease to the Blue Ridge Coal Company, 
Rice delivered to this defendant ninety shares of the stock of the Blue 
Ridge Company. This was less than the one-fifth interest which the 
defendant had agreed to take, and which Rice had agreed to secure 
for him, and as an equivalent of the remaining shares of stock to make 
up the one-fifth interest, Rice delivered to him ninety shares of the 
stock of a limited partnership known as the Morgans Store Company. 
Sometime after this the said Rice purchased from this defendant forty 
of the ninety shares of the Blue Ridge stock that had been previously 
delivered to him, and in payment therefor gave to the defendant a house 
and lot in West Pittston, and a one-twelfth interest in the property of 
the Keystone Coal Company." The latter sentence above cited from 
the answer, is contradictory to the former testimony of the defendant, 
John S. Jenkins. (See his testimony, pages ). 

18. The defendant, John S. Jenkins, testified (see his testimony, 
page ), that he paid nothing for the stock to the Blue Ridge Coal 
Company; that he paid nothing to J. N. Rice for it; that he paid 
nothing for the Morgan Store Company stock. Dr. J. N. Rice (see 
his testimony, pages 15, 17, 151, 153, 154, 21), testified that he gave 
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the several items of prc^erty admitted to Jiiave been received* by the 
defendant in his answer, on consideration that Jenkins would obtain 
a conveyance of the Rush Brook property to himself or as the witness 
expressed it, a lease of the Rush Brook property or induce E. A. Coray 
to consent. The defendant in his answer does not allege that there was 
any consideration for the property conveyed and transferred to him by 
J. N. Rice, other than two hundred shares of the Spring BrocJc Railway 
Company stock, which he says was put in his hands as collateral and 
which Rice subsequently returned to him, Jenkins. 

19. And the said Jenkins uses this language in his answer: "The 
property referred to in the third paragraph of the plaintiff's bill, there- 
fore, was acquired by this defendant in the course of dealings with the 
said Rice entirely disconnected from, and disassociated with, the lease 
of the Rush Brook Coal Company, and had nothing whatever to do with 
that company, or any of its affairs, or any of its negotiations through 
its directors, or through this defendant as an officer or director thereof, 
with the said Rice, in connection with the lease of the Rush Brook 
property referred to in said paragraph." Without giving any definite 
information as to what the consideration was for the transfer of the 
property, the Blue Ridge stock, the Morgan Store Company stock, the 
one-twelfth interest in the Keystone property, and the house and lot 
in West Pittston, this conclusion as above cited is drawn. 

20. The defendant does not deny that the other officers and 
directors of the company had no knowledge of the transfer of the 
property, the stock and land, to Jenkins, and no knowledge that the 
consideration therefor was the obtaining of a contract or lease for the 
company*s land. The theory of the defendant's defense is that it never 
was received for any such consideration. 

The i6th, 17th, i8th, 19th and 20th requests are argumentative 
in character. We do not look upon them as requests for findings of 
fact based upon all the evidence on the point involved, or upon one 
theory of the evidence rather than another. If this method of formu- 
lating requests is permissible, then we might be expected to answer 
requests which recapitulate all the testimony of a witness on a given 
point, or indeed, the testimony of all the witnesses on all points, and 
thus bring into the requests several hundred pages of testimony. We 
deem this a sufficient answer to these five requests. 
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DEFENDANT'S REQUESTS FOR FINDINGS OF FACT. 

1. That the Rush Brook Coal Company was a corporation regu- 
larly chartered under the laws of the State of Pennsylvania, for the 
purpose of purchasing coal lands an.d minmg coal in the state. 

Answer. We so find. 

2. That the company owned several tracts of coal land, and leased 
one other tract, all in or around the borough of Blakbly, in Lackawanna 
County. 

. -Answer. We so find. 

3. That this company had been engaged in mining and shipping 
coal from its lands for several years prior to the first day of January, 
1892, and owned the. coal breaker and the other mining fixtures con- 
nected therewith. 

Answer. We so find. 

4. That the company being largely involved in debt, and being 
without funds to carry on the mining business, about the first of Jan- 
uary, 1,892, commenced negotiations with Reese G. Brooks, Alvah 
Tompkins, J. J*I. Rice and others with a view to selling the whole of 
their property. 

Answer. We so find. 

5. That at this time the stockholders in the Rush Brook Company 
were Lemuel Amerman, E. A. Coray, Jr., John S. Jenkins, W. H. 
Coray, and E. A. Coray, Sr., all living in or near Scranton ; and J. N. 
Rice, who made the purchase, also lived in Scranton. 

Answer. We so find. 

61 That the negotiations about the sale were carried on by all the 
stockholders, and were continued from about 'the first of January till 
the first of May, when it was completed. 

Answer. We so find. 

7. That the consideration and discussion of the matter of the sale 
were carried on the part of the Rush Brook Company by the stock- 
holders of the company at meetings of the stockholders called for that 
purpose, as is shown by the minutes of the secretary, and the meetings 
were regularly adjourned from time to time. 

Answer. We so find. 

8. That the sale of the Rush Brook Coal Company's property to 
J. N. Rice, was made on or about the third day of May, 1892, by an 
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affirmative vote of all the stockholders except- l/emuel Amerman, who 
owned twenty [Shares, and was not present, and this sale included all 
the property owned by the company. 
Answer. We so find. 

9. That soon after the sale by the Rush Brook Compsiny to him, 
Rice transferred the property to the 'Blue Ridge Coal Company, and 
the purchase money was paid by the Blue Ridge Company to- the Rush 
Brook Company. 

Answer. We so find. 

10. That after this sale -the Rush Brook Qompany owned no 
property and carried on no business. 

Answer. There was some business carried on by the company 
after the sale; but it related to financial matters and the settling up of 
the affairs of the company. 

11. That the sale of the Rush Brook Company's property to J. N. 
Rice was made by the stockholders of the Rush Brook Company, each 
stockholder voting on the question of sale according to the number of 
s1;jares h^eld in the company by him. 

Answer. We so find. 

12. That a short time before the formation of the Blue Ridge 
Company, Mr. Jenkins, the defendant, made an offer to J. N. Rice, who 
was undertaking to organize the company, that he, Jenkins, would take 
a one-fifth interest in the proposed company, paying the same price for 
his shares of stock as was paid by the other stock subscribers. This 
offer was verbally accepted by Rice, but nothing was done in pursuance 
of it till eight or nine months after the sale of the Rush Brook property 
to Rice. At that time Rice and Jenkins changed their arrangement 
from one-fifth of the blue Ridge stock to ninety shares of it, and other 
changes were made substituting the property named in the evidence, 
for the ninety shares mentioned. 

Answer. This is substantially correct and we so find. 

13. None of the property in dispute was delivered by Rice to 
Jenkins till about the first of January, 1893, and the sale and delivery 
of it was in no way connected with the sale of the Rush Brook property 
to J. N. Rice. The two transactions were wholly separated from each 
other in point of fact and of time, and were not related to each other 
in any way, shape or manner. 
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Answer. The main point of this request is the latter part of it, 
and we affirm it 

14. That there is no evidence in the case that E. A. Coray was 
in any way guided or influenced in his action in regard to the sale of 
the Rush Brook property by the opinions or action of the defendant, 
J. S. Jenkins, or that Jenkins sought to so influence him. 

Answer. We so find. We have been impressed with the fact 
stated in this request. There is no evidence tending to show that Jen- 
kins endeavored to influence Coray. Some of the evidence is the other 
way ; that is, that Coray was the chief actor and finally determined the 
basis upon which the sale or lease was consummated.- 

15. That no oflicial action was' taken by the board of directors of 
the Rush Brook Coal Company upon the matter of the sale of the Rush 
Brook property to J. N. Rice. 

Answer. We so find. 

16. That nothing was given or paid by Rice to the defendant, 
Jenkins, for the purpose of influencing his action as an officer of the 
Rush Brook Coal Company. 

Answer. We* so find. 

17. That there is no evidence of any affirmative act of conceal- 
ment of the receipt of the property in dispute on the part of the de- 
fendant, John S. Jenkins. 

Answer. We so find. 

CONCLUSIONS OP LAW. 

1. The answer in this case being responsive to the material alle- 
gations of the bill of complaint, and there being nothing in the testi- 
mony of the defendant to destroy the force of the answer,' the plaintiff 
is bound to prove his case by the testimony of two witnesses, or by the 
testimony of one witness supported by corroborating circumstances. 

2. The plaintiff's case is not barred by the statute of limitation. 

3. The plaintiff's bill should be dismissed for the want of suffi- 
cient evidence to sustain it. 

Other conclusions of law are to be found in our answers to the 
requests on both sides which follow. 
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PLAINTIFFS REQUESTS FOR CONCLUSIONS OF LAW. 

1. The officers and directors of a corporation are quasi trustees 
for the stockholders. They act in a fiduciary capacity for the stodc- 
holders, and are bound to manage all the business affairs of the com- 
pany with a view to promote the interests of the corporation, and not 
their private interest. 

Answer. Affirmed as a sound proposition of law when the facts 
justify its application. 

2. An officer or director of a corporation cannot directly or in- 
directly derive any personal profit or advantage distinct from the other 
stodcholders through any sale of, or contract concerning the company's 
property. All secret profits derived by such officers must be accounted 
for to the corporation, even though the transaction in which they were 
made was of advantage to the corporation. 

Answer: We make the same answer to this request. 

3. The ninety shares of Blue Ridge Coal Company stock, the 
(ninety shares of Morgan Store Company stock, the house and lot in 
West'Pittston, described in the fourth finding of fact, and the one- 
twelfth interest in the Keystone Coal land, described in the fourth find- 
ing of fact, are legally the property of the plaintiff in this case. So far 
as the property has been converted into cash, the money must be paid, 
with interest, to the plaintiff in this case. Arid the several properties 
have all been converted into cash except the one-twelfth interest in the. 
Keystone lands. 

Answer: Refused. 

4. The defendant should accoimt to the plaintiff for the 
moneys received from the Blue Ridge stock ; from dividends, from the 
sale of stock, $7,000, from the Morgan Store Ccwnpany, $1,800, from 
the house and lot in West Pittston, from the one-twelfth interest in the 
Keystone Coal Company, in royalties. 

Answer. Refused. 

5. The plaintiff is entitled to an order from this court requiring 
the defendant, John S. Jenkins, to convey and transfer the one-twelfth 
interest in the Keystone lands to the plaintiff in this case. 

Answer. Refused 
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6. The injunction heretofore issued should be continued and made 
permanent ; and the defendant should be ordered to satisfy of record the 
judgment at No. 345 September Term, 1899. The amount thereof, 
with interest and costs, to be deducted from the moneys found to be 
due from the defendant to the plaintiff as hereinbefore set forth. 

Answer. Refused. 

7. The ownership of the ninety shares of Blue Ridge Coal Com- 
pany stock, the ninety shares of Morgan Store Company stock, the 
West Pittston house and lot, and the one-twelfth interest in the Key- 
stone land, has been adjudicated as existing in the plaintiff in this case, 
the Rush Brook Coal Company, and its title thereto is therefore fixed 
and determined. 

Answer. Refused. 

DEFENDANT'S REQUESTS FOR CONCLUSIONS OF LAW. 

1. That the defendant, John S. Jenkins, had no power, either as 
president, superintendent, general manager or director of the Rush 
Brook Coal Company, to make or take part in a sale of the character 
described in the testim6ny in this case. 

Answer. Affirmed. The point is technically correct. 

2. That as a stockholder in the Rush Brook Coal Company the 
defendant did have a right to join with the other stockholders of the 
company in making a sale like the one described in the testimony in this 
case. 

Answer. Affirmed. 

3. That in acting with the other stockholders, and joining in the 
sale -of the Rush Brook property to J. N. Rice it would be presumed 
that the defendant was acting under and by virtue of the power vested 
in him by law, when such power did exist, and not in a manner which 
would be a violation of law. 

Answer. Affirmed. 

4. That the testimony in the case establishes the conclusion that 
in joining with the other stockholders of the Rush Brook Coal. Com- 
pany in making the sale to J. N. Rice, the defendant, Jenkins, was act- 
ing in his capacity as a stockholder in the company, and not in any 
other relation or capacity. 

Answer. Affirmed. 
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5. That though the defendant may have held other offices in the 
corporation which gave him the power and the right to transact other 
business for the corporation, yet as it was not through the exercise of 
these powers, nor in the performance of such duties that the pn^erty 
in dispute came into his possession, he is not accountable to the corpor- 
ation for the property so received. 

6. That an officer of a corporation is accountable to the corpor- 
ation only for what he receives under and through the exercise of the 
powers vested in him by the corporation, or vested in him by law as 
an officer of the corporation, and while in the performance of his cor- 
porate duties. 

7. That the ground on which a recovery may be h^^d against the 
officer of a corporation for property received by him, is that in receiv- 
ing it he is acting as a trustee for the corporation, and that his act in 
receiving it was the act of the corporation. 

8. That the sale of the Rush Brook property to J. N. Rice having 
been made by the stockholders of the Rush Brook company and not by 
its officers, the defandant in joining in the sale was not acting as a 
trustee for the stockholders, and is not accountable for the property in 
dispute. 

9. That the defendant not having received any of the property 
now in dispute in this case as an officer of the Rush Brook Coal Com- 
pany, nor through the power vested in him by that company, or by the 
law as an officer of that company, nOr while in the performance of his 
corporate duties, the plaintiff is not entitled to recover in this case. 

The 5th, 6th, 7th, 8th and 9th requests are affirmed. subject to the 
qualification that if Jenkins had received from- Rice the property in 
question in payment for his influence in bringing about the sale of the 
Rush Brook Company's mining plant to Rice, the said property would 
belong to the company because of Jenkins' official relation to the com- 
pany as director. 

10. That the answer of the defendant is responsive to the essential 
grounds of recovery set up in the plaintiff's bill, and has not been over- 
come by two witnesses, or by one witness and other corroborative cir- 
cumstances equal in probative effect to another witness. 

Answer. Affirmed. 
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11. That the statute of limitations is a bar to the plaintiff's recov- 
ery in this case. 

Answer. Refused. 

12. That the bill of complaint in this case should be dismissed at 
the costs of the plaintiff. 

Answer. Affirmed. 

DISCUSSION. 

The only question requiring any discussion is that of the amplica- 
tion of the statute of limitations. Defendant's counsel strenuously con- 
tend that the plaintiff's cause of complaint is barred by the statute. 
They say that the matters complained of had their origin and consum- 
mation in 1892 and 1893, and that tlie bill was not filed until more than 
ten years later. Our attention is called to the fact that there is no evi- 
dence of active concealment on the part of Jenkins, and counsel cit« 
Smith vs. Blackley, 198 Pa., 173, in support of their contention. It is 
claimed that if Jenkins committed a fraud, the right of. action was 
complete when the fraudulent transaction was begun and ended. The 
rights of the parties were fixed at that time. As a general rule the doc- 
trine of the case cited is undoubtedly correct and reasonable, and should 
be applied when it fits the facts ; but we are of the opinion that it would 
not apply in the case at bar. If the plaintiff had succeeded in establish- 
ing the fraud complained of in the bill, then the doctrine would apply 
that where one sustains toward another the relation of trust and confi- 
dence, his silence when he ought to speak or his failure to, disclose 
what he ought to disclose is as much a f r^ud in law as an actual afErm- 
ative false representation, and amounts to a fraudulent concealment. 

While much may be said on both sides, on the whole we are in- 
clined to the conclusion that plaintiff's suit was brought in time. 

DECREE. 

Now, September 6, 1905, this cause came on to be heard at a regu- 
lar term of equity court, and was argued by counsel, and upon consider- 
ation thereof, it is ordered, adjudged and decreed : That the plaintiff's 
bill be and the same is hereby dismissed at the costs of the plaintiff. 
The prothonotary is directed to file this decree nisi; exceptions to be 
filed to our findings and to the decree sec. reg. 
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In the Court of Common Pleas of Lackcnuanna CoufUy, No. j, Sep- 
tember Terfn, 1905. 

INEQUITY. 

RULB TO CONTINUE PRBUMINARY INJUNCTION. 

C. B. Lathrop- and B. D. Lathrop, vs. The City of Carbondale, B. S. 

Clark, Mayor, and W. B. Thomas, Controller. 

Accordingr to the popular idea of a iiewsi>aper» it is naturally presumed 
that it has subscribers, or that it is sold on the streets, and that, if 
anyone is interested in the publication of legal notices, such bja ordi- 
nances and official reports, the last place he would look for them would 
be in a printed sheet that is thrown around promiscuously, or distrib- 
uted srratis. 

The act of confirress and the postal regrulations show that practically the idea 
of a n«wspapeii carries with it the popular acceptation of the meaning of 
the word the idea of subscribers — ^those who buy the newspaper, be- 
cause it is, in their minds, a newspaper, and because they want the 
news. 

Where the primary object of a sheet is to advertise, even though It publishes 
items of news, especially ' of a local character; or these items are so 
arranged and displayed as to make the advertising more attractive, such 
a sheet does not suggest the idea of a newspaper and nobody would 
think for a moment of examining it with the expectation of finding in 
its columns any official matter which the law requires ihall be pub- 
lished in a "newspaper." 

Mr. A. D. Dean, for plaintiff. 

R. D. Stuart, City Solicitor, and Mr. James J. O'Neill, for de- 
fendant. 

Opinion by* Edwards, P. J., September, 1905. 

While this case is before us on a rule to continue preliminary in- 
junction, it has been heard as fully as if it were before us on final hear- 
ing. The defendants have filed their answer and both sides have given 
all the evidence obtainable in such a case. 

There are no material facts in dispute. The relevant averments 
of the bill are admitted in the answer. The inferences or conclusions 
only are denied or controverted. In order to comply with the rules of 
equity practice we find the following: 

FACTS. 

1. The City of Carbondale is a city of the third class. 

2. As such city of the third class the councils thereof by the pro- 
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visions of the act of May 23, 1889, are required to publish annually a 
statement of receipts and expenditures, etc., in not more than two news- 
papers printed and circulated in said city. 

3. On July 10, 1905, the councils of said city, in joint session, 
adopted a resolution awarding the contract for printing said annual 
statement to C. R. Munn, in a publication called "Munn's Carbondale 
Review." 

4. Plaintiffs, who are citizens and taxpayers of the City of Car- 
bondale, and who are also the owners and publishers of a daily news- 
paper known as the "Evening Leader," filed the bill in the present case 
praying for an injunction against the officials of the city to restrain 
them from entering into the contract aforesaid, on the ground that 
*'Munn's Carbondale Review" is not a newspaper within the meaning 
of the act of assembly. 

The only question, therefore, to be considered in this case, is the 
character of Munn's publication. Is it a newspaper? 

5. The Carbondale Review is published weekly. Its publication 
was begun about seven years ago. It is small in size, each page con- 
taining three columns, each 9 inches in length by about 2^ inches in 
width. The numbers of the publication examined by us contain each 
24 pages. About 3,000 copies of the Review are distributed weekly in 
the City of Carbondale. It is distributed gratis, the distribution being ^ 
made by carrier boys under the supervision of two young men, the 
city being divided into two districts for that purpose. The contents of 
the publication consist mainly of advertisements. About one-fourth of 
the space is devoted to reading matter. This reading matter is com- 
posed in part of editorial comments, local news items, short reports of 
the proceedings of public bodies, records of births and marriages, and 
a few items of current general news ; and, in part, of advertising mat- 
ter arranged as local* information. The paper has no reporter other 
than the proprietor. 

6. On the loth of July, 1905 — the day the city councils passed 
the resolution awarding the contract to the 'Review, Mr. Munn opened 
a subscription book. At the time of the last hearing in this case 
there were 173 names on the book. The subscription price is fixed at 
twenty cents per annum, six months, or ten cents payable in advance. 
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Mr. Miinn admitted on the witness stand that these subscriptions were 
sought "simply for the purpose of meeting this particular case." 

7. There have been no legal notices or advertisements of any 
kind published in the Review. 

8. The Postoffice Department has refused to accord to the Re- 
view the benefit of the postal laws regulating the transmission of sec- 
ond-class mail matter. 

9. The proprietor of the Review himself .has not in the past con- 
sidered his publication a newspaper. In the issue of May 28, 1903, he 
uses this language : 

"Whether by oversight or design we are unable to say, but prob- 
ably by the former, the new libel bill which promises to become law, 
and may be law before this gets in print, does not in letter embrace 
The Review, and we shall be obliged to do our libelling under the old 
law, which we really think is good enough: In the first place the bill 
mentions only newspapers and The Review is not a newspaper." 

And in the same issue, under the heading of "What is a News- 
paper ?" he says : 

"The city solicitor has been reported as saying that 'Munn's publi- 
cation' — which is to say. The Review — is not. a newspaper and that 
therefore the publication of the controller's report therein would not 
meet the legal requirements. We have, ourselves, said many times 
that The Review is not a newspaper. Still, we are not absolutely sure 
we were right. It may, after all, be a newspaper. .We are not just 
now prepared to give the legal definition of a newspaper." 

The 7th, 8th and 9th findings of fact are not important. The fact 
that no legal notices have heretofore been published in The Review ; or 
that the postal authorities have taken certain action in regard to the pub- 
lication, or that the proprietor at one time believed the Review was not 
a newspaper, are matters of little consequence. We make the specific 
findings on these points because evidence has* been given relating there- 
to, and counsel may consider the facts stated worthy of some consider- 
ation. 

CONCLUSIONS OF LAW. 

1. The Carbondale Review is not a newspaper within the mean- 
ing of the statute. 

2. The preliminary injunction heretofore awarded should be con- 
tinued until final hearing, or until the further order of the court 
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DISCUSSION 

When copies of the Carbondale Review were exhibited at the 
hearing and it furtlier appeared that the publication .was distributed 
gratis, we felt very little hesitation in coming to the conclusion that the 
Review was not a newspaper within the ordinary meaning of the. term. 
Tiiis conclusion seemed to us, as a matter 6f first impressionj to.be ir- 
resistible. Nevertheless, after more mature consideration and after the 
study of several definitions, tne reasoning which will fairly sustain such 
a conclusion is not so simple as it appeared to u& at- the .hearing. We 
have examined all the definitions referred to in the briefs, with some 
others. In passing, we might say that the definition of a word or things 
is of a somewhat elastic charactcc, and is changed .or modified by. nfcw. 
condition^ or new phases of developrnemt.. ©efiiiitions are seldom com- 
plete, as will be noticed by a compairtsKDR of Yairious definitions of the 
same word or matter by standard writers e»d lexicographers. These 
definitions often show differences of a substantial nature. One reason 
for the difference is that some definitions are of a rhetorical character; 
others are descriptive, while others are analytical. And we find^ as a 
general rule, that definitions are modified as the popular conception and 
acceptation of the thing defined change;' that is, the modification follows 
and does not precede the change. We have made this digression on 
the question of definitions because defendant's counsel, claim thai: the 
Carbondale Review, according to the rules of strict construction; meets 
all the requirements or elements of all the definitions of what a newsr 
paper is, and, therefore, that the bill should b^ dismissed because the 
Review is a newspaper in every sense of the word. 

We shall now examine some of the definitions. 

The Century Dictionary defines a newspaper as ''^a paper contain- 
ing news; a sheet containing intelligence or reports of passing events, 
issued at short but regular intervals, and either sold or distributed 
gratis ; a oublic print, or daily, or weekly or serni-weekly periodical, that 
presents the news of the day, such as the doings of political, legislative, 
or other public bodies, local, provincial or national current events, items 
of public interest as science, religion, commerce as well as trade, market 
and money reports, advertisements and announcements. Newspapers 
may be classed as general, devoted to the dissemination of intelligence 
on a greait variety of topics, which are of interest to the general- reader, 



LACKAWANNA JURIST. 347 

or special in which some particular subject, as religion, temperance, lit- 
erature, and law has prominence, general news occupying only a sec- 
ondary place." 

The Standard Dictionary definition is as follows : "A publication 
issued for general circulation at frequent and regular intervals, usually 
daily or weekly, intended, to convey, intelligence of current events, ex- 
press some specific opinion or view, or represent a particular class or 
body ; in general a public print that circulates news, advertisements and 
other matter of general or special interest." 

The definitions founil in the law dictionaries are not so complete. 
We give a few of them: 

Burrill defines a newspaper to be "A paper or publication convey- 
ing news or intelligence* A printed publication issued in numbers at 
stated intervals conveying intelligence of passing events. The term 
newspaper is popularly applied only to such publications as are issued 
in a single sheet and at short intervals, as daily or weekly." 

The definitions in the other law dictionaries are of a similar char- 
acter. 

The Encyclopedia of Law, second edition, says that "a newspaper, 
Jn the popular acceptance of the word, is a paper issued at regular 
stated intervals, containing, among other things, the current news, or 
the news .of the day.' 

Judges, in some of thte states, have attempted to define a newspaper. 
We find the following definition in a Nebraska case: "The principal 
distinguishing feature of a ne^yspaper, in contemplation of the statute, 
in our opinion, is that it be a publication appearing at regular, or almost 
regular, intervals,, at. short periods of time, as iaily or weekly, ustialiy 
in sheet form, and containing news; that is, reports of . happenings of 
recent ocGUrrences; of a varied character, such as political, social, moral, 
religious and other subjects of a similar nature, local or foreign, m- 
tended for the information of the general reader. It is the one quality 
of news which gives it general interest and secures for it a general cir- 
culation among people of different classes and callings, whom the 
statute seeks to reach by the requirement of notice by publication in a 
newspaper. It should be noted, too, that iii a degree, the presence of 
advertisements not appealing to any particular class, trade or profession 
constitutes a factor tending to bring a publication possessing the quali- 
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fications heretofore mentioned within the designation of a newspaper of 
general circulation." 

In view of the foregoing definitions, defendants' counsel ask : Why 
is not the Carbondale Review a newspaper? It is claimed that the Re- 
view fits every requirement of the Century Dictionary definition, which 
is almost comprehensive of all the definitions. The Review, is published 
at regular intervals; it contains intelligence, or reports of passing 
Events ; it is distributed gratis, and it 1ms some^regular subscribers since 
][uly lo, 1905 ; it presents some of the news of the day and contains 
editorial comments; it has advertisements of a general character which 
appeal to the general needs of the community, and, while the hews mat- 
ter is limited in quantity, the paper presents to the public a "newspaper" 
according to every definition. This is the argument, in substance, pre- 
sented on behalf of the Review, and the argument is not without some 
degree of plausibility. 

The definition in the Century Dictionary, it will be observed, states 
that. a newspaper may be distributed gratis; that is, it is not necessary 
that it should be bought and sold, or have legitimate and regular sub- 
scribers in order to be considered a newspaper. It may be that a news- 
paper is not the less a newspaper because it is given. away. There are 
kpown and exceptional cases where a bona fide newspaper, in order to 
establish itself in a town or city, is distributed gratis, until it is ready to 
demand a paid circulation. And for this reason, it is. possible that we 
should not quarrel with a defiinition which s^ys that a newspaper may 
be "sold or distributed gratis." Nevertheless; according to the popular 
idea of a newspaper, it is naturally presumed that it has subscribers, or 
that it is sold on the streets, and that, if anybody is interested in the 
publication of legal notices, such as ordinances and official reports, the 
last place he wquld lode for them would be in a printed sheet that is 
thrown around promiscuously, or distributed gratis. 

The Postoffice Department, which is eminently practical, recog- 
nizes actual, eyery-day conditions as they are. It draws the line sharply 
between advertising sheets, and newspapers and periodicals. The Act 
of Congress specifying second-class mail matter includes all newspapers 
and other periodical publications issued at stated intervals and within 
the conditions named in section 14. This section 14 provides that it 
must be originated and published for the dissemination of informatioii 
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of a public character ; or devoted to literature, the sciences, arts, "or some 
special industry, and having. a legitimate list of subscribers; provided, 
however, that nothing herein contained shall be so construed as to admit 
to second-class rate regular publications designed primarily for adver- 
tising purposes, or for free circulation, or for circulation at nominal 
rates. Carrying out the intent of the federal statute, the department 
requires that publications offered for entry as second-class matter must 
have a legitimate list of subscribers approximating fifty per cent, of 
the number of copies regularly issued, made up not of persons whose 
names are furnished by advertisers or by others interested in the circula- 
tion of the publication, but of those who voluntarily seek it and pay for 
it with their own money. 

We have referred to the act of congress and the postal regulations 
in order to show that practically the idea of a newspaper carries with 
it in the popular acceptation of the meaning of the word the idea of sub- 
scribers — those who buy the newspaper because it is, in their minds, a 
newspaper, and because they want the news. 

It is not necessary to make any comment upon many of the cases 
cited in the briefs. Several of the cases relate to the question of 
whether a legal publication is a newspaper within the meaning of the 
law. There are some decisions which say they are ; and others, say they 
are not. Our own opinion is that they are not newspapers as this term 
is generally understood ; but this question is immaterial in this case. 

Regardless of definitions, our opinion in the present case is that 
its disposition depends upon the answer to one question only : Is the 
Carbonijale Review an advertising sheet, or is it a newspaper? We 
have no hesitation whatever in deciding that it is nothing more than an 
advertising medium. Its primary object is to advertise. Much of its 
reading matter is along the same line. It is true that it publisheis items 
of news, especially of a local character; but these items are so arranged 
and displayed as to make the advertising matter more attractive. In 
looking at it the idea of a newspaper does not suggest itself, and we 
believe that nobody would think for a moment of examining it with 
the expectation of finding in its columns any official matter which the 
law requires shall be published in a "newspaper." 

We are, therefore, clearly of the opinicm that the preliminary ia- 
junction heretofore granted should be continued. It is so ordered. 
Rule to continue injuncticm is made abtolute. 
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In the Court of Common Pleas of Lackawanna County, No. 6oi, 
November Term, 1904. 

EJECTMENT, 

EXCEPTIONS TO REPORT OF REFEREE, 

Philip Schwartz et at. vs, John Marge, 

It is well settled that to suppbrt a tax title the assessment must contain 
some element of identification leading: to a knowledge of the land as- 
sessed such as number, adjoiner or name, which has become linked to 
• the land by some known claim of title or possession, and while the 
land need, not be taxed and sold in the name of the real owner, an as- 
sessment and .sale of it in a name entirely unconnected therewith, and 
wholly unknown to any title or possession, and without any other* 
circumstance or means of identification to be found in any of the writ- 
ten evidenties of the assessment, is bad and passes no title. 

The. returns of the collectors for exonerations must be sufficiently definite to 
enable the owner and also the officer and the public to identify and 
determi'he from ' the returns the exact properties which are delinquent 
and liable to sale. 

Messrs. Levy, Thayer & Lynch for plaintiffs. 

Mr. J. F. Gilroy for defendants. 

Opinion by Newcomb, A. L. J. November^ 1905. 

According to the abstracts of title filed in connection with the 
pleadings in this case both parties claim under Charles W. Zwick as 
the common source of title to the land in dispute. The plaintiff claims 
through a tax sale by the county treasurer in 1898 for taxes assessed 
for 1895. The defendant's abstract traces his title through a con- 
nected jseries of conveyances to Zwick through Kunz and another to 
whom Zwick conveyed in 1897. It was specifically found and is not 
disputed that the land was seated. At the trial two questions were in 
controversy ; first, the identity of the assessment ; second,, whether 
there was at the time when the collector had the duplicate sufficient 
personal property on the premises out of which the taxes could have 
been collected. The nature of these questions is such as to cast the 
burden of proof as to the first upon the plaintiffs, and as to the other 
upon the defendants, subject to this, that the first is a fundamental 
question as to which the plaintiff's evidence must be sufficient, at least, 
to warrant its submission to a jury, otherwise the second question 
would not properly arise. In case it does arise the plaintiff can only 
recover upon both questions of fact being found in his favor. In this 



jLACKAWANNA JURIST. 351. 

proceeding the report of the learned referee leaves us at a ^loss to 
determine just what was his conclusion as to the primary question. He 
made a distinct finding, however, upon sufficient evidence as to the 
secondary question, and logically that would presuppose the initial 
question to have been found in plaintiff's favor. He found that there 
was sufficient personal property on the premises out of which the 
collector, with the exercise of due diligence, could have collected the 
taxes. This is only relevant to impeach a sale otherwise valid, but is 
decisive of the controversy here, and we might let it go at. that. We 
deem it proper to add, however, that whatever uncertainty there may 
be in our minds, as to what was the referee's conclusion on the other 
point, we are at no loss to determine what his finding ought to have 
been. 

The writ went out for one half of a town lot in the borough of 
Winton described and located with mathematical precision according 
to a certain recorded map showing its dimensions, shape, lot and block 
number, which particular part of the lot was claimed and the name of 
the street on which- it was located, together with iniprovements ; "a 
two story frame dwelling and out houses." To the land so described 
the plaintiff sought to deduce title by a tax sale founded upon the fol- 
lowing assessment : ' 

"Charles D. Covick one (.1) lot of land containing one house and 
one out house." It will be noted that the only possible clue that 
this would furnish to one interested in the land is the name of the 
party to whom it was assessed. The evidence disclosed that no such 
name had ever been connected with the land, either by title, -possession, 
occupancy, or claim thereof, and that it was by no. means certain that, 
anyone of the name had ever lived in the village, and the referee 
specifically found on that point in the negative. 

This was the sum total of the evidence save an attempt to show 
that Covick and Zwick are idem sonans which necessarily failed, and 
that the assessor intended the assessment for the property described 
in the writ, which in the absence of any "intrinsic mark of identity was 
incompetent. Where the assessment itself is without any circumstance 
or means of identification the land intended to be assessed and sold 
cannot be shown by parol. Lyman vs. Philadelphia, 56 Pa., 488. 
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It is well settled that to support a tax title the assessment must 
contain some element of identification leading to a knowledge of the 
land assessed such as number, ad joiner or name, which has become 
linked to the land by some known claim of title or possession, and 
while the land need not be taxed and sold in the name of the real 
owner an assessment and sale of it in a name entirely unconnected 
therewith, and wholly unknown to any title or possession, and without 
any other circumstance or means of identification to be found in any of 
the written evidences of the assessment, is bad and passes no title. 
Dunn vs. Ralyer, 6 W. & S., 475 ; Hamaker vs. Whitecar, i Walker, 
120; Bachop vs. Critchlow, 142 Pa., 518. 

The returns of the collectors for exonerations must be sufficiently 
definite to enable the owner arnd also the officer and the public to 
identify and determine from the returns the exact properties which are 
delinquent and liable to sale. Vandermark vs. Phillips, 116, Pa., 199. 

Tested by these rules the learned referee should have held that 
there was no adequate assessment ; that it was incapable of identifica- 
tion after it was found that the names in which the property was 
assessed could not be connected with it, and therefore it would not 
support the sale under which the .plaintiffs claimed. Instead of that he 
found by his second finding of fact that the lot assessed to Covick was 
situated on Church street, that it is the property in dispute but was not 
described in the assessment so as to be capable of identification. This 
is hopelessly conflicting. 

By his next two findings he says that the above lot was certified 
by the commissioners to the treasurer and afterwards sold, etc., as the 
property of Covick. He further finds that not Covick but Charles W. 
Zwick lived on the property as owner at all times with which the case 
is concerned, and no such man as Covick was ever known in the 
borough. How he could thus fix the identity of the property assessed, 
after finding that all means of identification were wanting,. is not ex- 
plained. Neither is^ his conception of the case elucidated by his 
answers to the defendant's requests. In that connection he finds that 
the land was not so described in the assessment as to properly identify 
it and that the return of the collector does not so describe the lot as to 
sufficiently identify it. (See answers to defendant's third and fourth 
requests for findings of fact.) 
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Proper and sufficient identification for what purposes? The only 
material puq)ose was to support a sale. The question of their sufficiency 
or propriety for any other purpose was wholly irrelevant. If he was 
passing upon their sufficiency in their relation to this case the findings 
were in conflict with those preceding* A like confusion arises out of 
his answer to defendant's sixth request It is there found that there 
was nothing in the assessment that would lead a stranger or the owner 
of the lot to know that it was any particular lot that was assessed. 
Yet in connection with these findings he fairly states the law applicable 
to the facts found, in affirming the defendant's second request for 
conclusions of law, as follows: "The assessment shall describe or 
designate the land in such manner as to enable the purchaser to locate 
it, as by name or owner or one connected with the title or possession 
at some time, or by number, known designation or description. A sale 
without such assessment and element of identity is void." 

While his judgment was correct and we see no reason to disturb 
it, we have called attention to the want of harmony and sequence in 
the disposition of the case by the learned referee because we cannot go 
on record as concurring in his report in that form. 
The exceptions are overruled and the report confirmed. 



A written transfer of a certificate of shares of stock in a corpor- 
ation, made in good faith and for value, and possession taken thereof 
as a pledge for the payment of a private debt of the assignor, is held, in 
M^ipleton Bank vs. Stanrod (Idaho) 67 L. R. A. 656, to have prefer- 
ence oyer a subsequent attachment thereof in favor of a creditor of the 
assignor, although the transfer was. not entered on the proper books of 
the corporation. 



The right of a man to champion the cause of a woman with whom 
he is rtiaintainirtg improper relations, and to defend her against the 
simple assaults of her brother, so as to give him the benefit of the rule 
as to self-defense in case he kills the brother during the altercation, is 
denied in Morrison vs. Com. (Ky.) 67 L. R. A. 529. Homicide to pre- 
vent criminal or unlawful acts is the subject of a nc^ to this case. 
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In the Court of Common Pleas of Lackaavanna County, No. j6^. 

May Term, 1904. 

EJECTMENT FOR LAND IN RANSOM TOWNSHIP. 

RULES FOR JUDGMENT. 

John Stout^ et al. vs. Mary Sharps, et al. 

The material clauses of a will in substance read: Ist: I grive and bequeath 
to my son, jacob* one hundred acres of land. He is not to have the 
privilege of sellinsr the land durinsr his natural life. At his decease the 
same to go to his heirs and assigms forever. 

Held: That the rule in Shelly's Case applies and thus the two parts of the 
whole estate merges in Jacob. The rule has been plainly stated as fol- 
lows: "Where by deed or will an estate in land has been given to one 
for life and at his death the remainder to his heirs in fee, the estate 
of the life tenant is enlarged to a fee; th^ two estates are merged 
into one and the first taken takes the whole. 

Messrs. Wilcox, Harding & Mumford for plaintiffs. 

Mr. W. J. Hand for defendants. 

Opinion by Newcomb, A. L. J. November, 1905. 

The facts have been put upon record in form of a case stated to 
have the same effect as if specially found by the verdict which was 
taken for the plaintiffs, subject to a question of law reserved, with leave 
to the court to enter judgment for defendants upon the legal question 
being determined in their favor. 

The defendant, Mary Sharps, claims under Jacob Stout, to whom 
the land in dispute was devised by will of John Stout, his father. 
Jacob's title was divested in his lifetime by sheriff sale at the suit of a 
judgment creditor, and afterwards by several successive conveyances 
became vested in Mrs. Sharps. Jacob died leaving to survive him as 
his heirs the plaintiffs, who, under the same devise, claim as remain- 
dermen upon his death. 

The sole question, therefore, is, What estate did Jacob take under 
the will? Its material clauses are as follows: "I give and bequeath 
to my son Jacob one hundred acres of land (description follows to- 
gether with similar devises to testator's other sons). * * 'l^ * They are 
not to have the privilege to sell any of the above pieces of land during 
their natural . lives, at their decease the same to go to. their heir$ and 
assigns forcjver." 
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There is nothing else in the will to qualifjF^ the meaning of either 
of these clauses, and the plaintiffs contend that their effect is to. limit 
the devise to Jacob to a life estate with remainder to them in fee. 

This brings them face to face with a dilemma, either horn of which 
is fatal to their case. For, granting that the clause against selling is 
sufficient to reduce the estate of the first taker to an estate for life, we 
see no escape from the conclusion that the rule in Shelly's Case would 
then apply and thus the two parts of the whole estate would become 
merged in Jacob. The rule has been plainly stated as follows : "Where 
by deed or will an estate in land has been given to one for life and at 
his death the remainder to his heirs in fee, the estate of the life tenant 
is enlarged to a fee ; the two estates are merged in one, and the first 
taken takes the whole." Carson vs. Fuhs, 131 Pa., 256. Citations 
could be multiplied if necessary to show that the -plaintiffs' contention, 
if correct, would bring the case clearly within the operation of this rule, 
and thereby put the fee in Jacob and those deriving title from him. But 
this is a rule of pr<^erty, not of construction ; and is not resorted to 
where according to the settled rules of interpretation the intent of 
the testator as gathered from- the words used by him is to give a fee 
to the first taker. That is the case here. The principal devising clause 
is sufficient to pass the fee even though no technical words of inherit- 
ance are used in that connection, unless there be something in the later 
restrictive clause inconsistent therewith, and, therefore, expressive of 
a different intent. Turning then to that clause and giving the words 
there used their natural and ordinary meaning, the most that can be 
said of them is that they evince an intention to restrain alienation, and 
that not wholly but partially. They do not import any restraint of 
sale if so made as to take effect on Jacob's death. "During the term 
of their natural lives" is the period covered by the restriction. But this 
must be read with what follows. At their death the lands were "to go to 
their heirs cmd assigns forever." Unless this contemplated a sale pro- 
vided it were so made as not to take effect until Jacob's death, it is 
meaningless. Its proper meaning will be given to every word of a 
will if possible. Hence, there was no attempt to restrain alienation by 
will; and thus any possible inference of an intent to reduce the deyise 
to a life estate is further repelled. A mere attempt to restrain aliena- 
tion either wholly or in part is not inconsistent with the intent to devise 
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a fee, but is void as being repugnant to the nature of ttie estate con- 
veyed. Having given his son an estate absolute the testator oould 
not couple with the devise a denial of poWer to alien. That ip^ the 
attempt by means of the words of limitation, used here, and as such 
the words anK^unt to nothing. The land in Jacob's hands was assets 
and liable to be taken in execution for his debts, and that is an incident 
attaching to title in fee. 

For further discussion of the prineiples involved here we refer to 
tiie following as instructive eases : Williams vs. Leech, ^8 Pa., 89; 
Naglw' Appeal, 33 Pa-. 89 J Janretoh vs. Proctor, 48 Pa., 466; Dod>* 
ler's Appeal, 64 Pa., 9; Devine's Estate, 199 Pa„ ^5q. 

The rule for judgment on the verdict for plaintiffs is discharged. 
The rule for judgment for defendants notwithstanding the verdict is 
made absolute and judgment Is directed accordingly. 



In the Court of Common Pleas of Lackimmina Cau^kty, iVa, 103a, 
September Term, jpoj. 

RULE TO DISSOLVE ATTACHMENT UNDER ACT OF 1869 

AND SUPPLEMENTS. 

Stowers Pork Packing and Provision Compamy vs, F. JIf . Shoener. 

An intent to defraud within the meanins: of the attachment act cannot be 
inferred from an intent to prefer a creditor. The act of March 28. 1S06, 
P. Li. 62, has to do only with actual fraud and does not enlargre the 
operation of the- Fraudulent Dehtors attachment. 

Messrs. Welles ft Torrey for plaintiff. 

Messrs. Vosburg & Dawson for defendant. 

Opinion by Newcomh, A. L. J. November, 1905. 

The plaintiff by bis affidavit upon which thie writ was founded 
averred, first, that the debt in suit was fraudulently contracted ; second, 
that the defendant had disposed of his property with intent to defraud 
his creditors. Both of these allegations were traversed by defendant's 
petition for this rule. This cast the burden of proof upon the plain- 
tiff. The depositions before us fail to sustain either averment. The 
most that, can be said under the evidence is that being indebted to 
various creditors, among whom was his landlord on accounts of rent 
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ill arrears^ smauntiiig to upwards of $500, he ^v^.the tte<Uo«d a 
preference by transferriHg to him without notice to other creditors 
the bulk of his property in satisfaction of that clain>. The bona Udes 
of the transfer is nOt impeached. The property consisted of the stodc, 
iihpleinents, furniture, fixtures and machinery of a retail tneat basinet 
which the defendant had been carrying On in the demised premises. Its 
• vsilue isn't shown to have been in exceiss of the rent which he was 
owing, wd w«is probably less than that amount. He got not only a 
recieipt in full, but a release from further liability. 

• An intent to defraud within the meaning oif the attachment act 
cannot be inferred from an intent to prefer a creditor: Laucheim vs. 
Marks, 2 Pears., 268; Rice. vs. Warren, 3 Del., 283; : Easterline vs. 
Jones, 14 ly. Bar, 76. 

But it is contended that the transaction falls under tfie baa of the 
act of March 28, 1905, P. L., 62, relative to such sale$. The argu- 
ment, is that inasmuch as the provisions of the act requiring notice 
of the proposed sale to be given to creditors of the seller were not 
complied with the sale must as to them be deemed fraudulent- If it were 
a case calling for the application of this statute there might be graver- 
doubt as to its constitutionality. But we think it is Hot such ^ Caie. 
It will be time enough to meet that doubt when it arises in d case 
necessarily requiring its determination. Assuming fot the purposes of 
this proceeding that the act is valid, it defines and deals with a coh* 
structive, not an actual fraud. Hence, as in other instances of con* 
stmctive fraud, the purchaser takes a defeasible titie to the property 
in question. His titie may be impeached by the creditors of the seller 
if timely action t^e taken. To do this they may treat the property as if 
never transferred and take it in execution upon a judgment against 
tiie seller. We cannot see how the act of 1905 enlarges the (^eration 
of the Fraudulent Debtors attachment which has to do only with 
actual fraud, the existence of which, as we have said, has not been 
shown here. 

The rule to show cause is made absolute and the attachment is dis- 
solved. 

The solicitation of a bribe is held, in State vs. Bowles (Kan.) 69 
hi R. A. 176, not to constitute an attempt to accept or receive a bribe. 
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In the Court of Common Pleas of Laickamuma County, N^. 2, 

September Term, 1905. 

SITTING IN EQUITY. 

Between SteUa Free^mm, PlaintHf, and Serena Von Storck, 

Defendant. 

It is very familiar law tbat It la one of tbe esse&tlate to an enf<Mroeabl» c<m- 
tract that it must be definite and certain in ite terms and limitations. 
If the contract is vaffue or uncertain, or the evidence to establish it is 
insufficient, a court of equity wHl not exercise its extraordinary Juris- 
diction tb enforce it,^ but will leave the party to his legal remedy. When 
a court cannot find that the mlQds of two alleged contracting parties 
meet, such finding is fatal to the plaintifTs right to a decree. 

Messrs. Thayer and Vosburg for plaintiff. 

Mr. H. M. Hannah' for defendant 

Opinion by Kefly, A. L. J. November, 1905. 

From the pleadings and the evidence we find the following facts : 

1. The defendant is the owner of a three story brick buildii% 
situate at No. 514 Lackawanna avenue, Scranton, Pa., which she 
leased to one Carl Lorenz on the 6th of August, 1900, for the term of 
one and two-thirds months from the loth day of August, 1900, with 
the privilege of five years additi<Mial. This lease is in writing and is 
set forth in the plaintiff's bill as '"Exhibit A," which we make a part 
of this finding. 

2. On the 26th of March, 1904, Carl Lorenz, the lessee it) ''Ex- 
hibit A,'' sublet the premises to S^ Freedman, who is Stella Freed- 
man, the plaintiff, for a term beginning on the 15th of April, 1904, and. 
ending cm the 30th of September, 1905, which was the end of his term 
under his lease with the defendant This lease is also in writing and 
is set forth in the plaintiff's bill as '"Exhibit B," which we make a part 
of tiiis finding. 

3. Sometime in April, 1904, after the plaintiff and her husband 
went into possession of the premises under the lease froni Mr. Lorenz, 
they had a conversation with Mrs. Von Storch, the defendasut, widi 
reference to getting an extension of the lease, and during tiiat conver- 
sation Mrs. Von Storch stated that she Would give tbem a three year 
lease, but whether the agreement was to give a lease for three years 
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from the ist of April,* 1904, or for three years from the 30th of Sep- 
tember/ 1905, is in considerable dispute, and as we consider that fact, 
in our view of the case, as immateriial, we do not specifically find when 
the term was to begin. 

4. From die evidmce of the plaintiff and her witnesses and the 
defendant we cann6t find- as a matter of fact thsat the agreement was to 
make a lease to Stella Freedman, the plaintiff. 

5. The btisiness which was conducted upon the premises was 
conducted in the nsanie of S. Freedman, who is the plaintiff in this case. 

6. We cannot fihd from the evidence in the case that there was 
any specific agreement on the part of the defendant to make a lease 
to the plaintiff for the term of three yeiars from the ist day of April, 
1904, for the premises in question for the rate of $85 per month, as 
contended for on the part of the plaintiff, and, we, therefore, refuse to 
so find. 

CONCLUSIONS OF LAW. 

1. Before the plaintiff would be entitled to a decree of specific 
performance she would have to prove that the defendant agreed to 
make a lease with her, the plaintiff, and prove all of the terms and 
conditions of the agreement 

2. The allegations of the plaintiff's bill having been met by tfie 
responsive answer of the defendant den^ng that she ever agreed to 
make a lease with the plaintiff, the law required the plaintiff to estfibr 

' lish her allegations by the. evidence of two witnesses or one witness 
with such corroborating circumstances as would amount in effect to 
the testimony of an additional witness. This she has failed to do. 

3. The plaintiff's bill should be dismissed at her cost 

DISCUSSION. 

In the month of April, 1904, while tfie plaintiff with her husband 
was in the occupancy of the premises of the deftadant in pursuance 
of the lease from Mr. Lorenz, there was undoubtedly a conversation 
between the plaintiff and her husband and the defendant upon the 
subject of an additional lease or an extension of the term. The 
defendant does not deny that she said to the pUuntiff that they could 
have a three years' lease, but she does spedficdly deny that she stated 
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ttat Stellk Freedman could have the lease; and she further stated in 
her testiinony that the lease was to begin at the expiration 6f the tetth 
which they were already entitled to under the lease from Mr. Lorenj;. 
Mrs. Freedman, the plaintiff, testified that nothing was said as to 
whom the lease was to be given, while Olive Wiht, a vidtness called on 
behalf of the plaititiff, testified that Mrs. Von Stbrch said she would 
give them a lease for three years, but that nothing- was said in her 
presence as to whom the lease should be given. The only witness on 
the part of the plaintiff who testifies that the defendant agreed to make 
the lease to her is Louis Freedman, her husband, who testified that the 
defendant agreed to give a lease for three years from the time they 
Wer^ discussing the nmtter to the plaintiff in consideration of their 
iiidng up the premises, and that she agreed to bring thte written lease 
40 her in a few days. So we cannot find as a fact from this evidence 
that there, was any agreement to make a lease to Mrs. Freedman* 

It is very familiar law that it is one of the essentials to an enforce- 
able contract that it must be definite and certain in its terms and limi- 
tations. If the contract is vague or uncertain, or the evidence to 
^establish it is insufficient, a court of equity will not exercise its extra- 
ordinary jurisdiction to enforce it but will leave the party to his legal 
remedy: Hammer vs. McEldowney, 46 Pa., 334; Ballou's Appeal, 
133 Pa., 64; 26 Am. & Eng. Encyc. of Law, 21 ; Ibid, 32. Here the 
evidence leaves it very uncertain whether the lease was to be made to ' 
Mr* Frieedman or to Mrs. Freedman, and we canAot find that the 
•minds of the two alleged contracting parties met at least as far b,s that 
dement of the contract is concerned. This is fatal to the plaintiff's 
right to a decree and it is unnecessary to pass upon the other questions 
of fact or law which may be found in the case. 

Let a decree be entered nisi in favor of the defendant and against 
the plaintiff, notice to be given by the prothonotary in accordance with 
the equity rules that exceptions may be filed if desired. 



The doctrine of last clear chance is held, in Steam Dredge No. 1 
(C. C A, 1st C.) 69 L. R. A. 293, not to be applicable in an adttdralty 
case. 
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In the Orphan^ Court of Lackawanna County, No, 265, Series A, 
SUR EXCEPTIONS TO ACCOUNT OF JOHN WARREN. 

GUARDIAN, 

In Re, Estate of Beatrice L, Burdick, Now Hubbord, Mitwr (Child of 

Amanda Burdick, Deceased) Now of Pull Age. 

Wliere a ward and the accountant owned a? tenants in common a small house 
and lot, the ward is not concluded by. an acoount of the I'ents' beyond 
the amount for which credit is claimed. As a. tenant in common the 
ward can compel her co-tenant to account for the r^ifts. in ah at^tlon, 
should she discover .evidence to warrant her action. 

A, ward who seeks to imp«ach the items of coal royalties in the account of 
her flTuardian as stated and filed must show some . specific errors or 
omissions therein. 

The absence of an order of court making an allowance for the support of a 
ward, will not prevent the court from making: a * proper allowances 
upon the settlement of the gruardlan's account, when the circumstances 
require it 

The mercantile method of calculatingr interest has the sanction of the courts. 

The mere fact that the sruardian used some of the m6ney of the ward in his 
own business, without any proof of fraud, is qo xeason for forfeiting his 
commissions. To chargre the aruardlan with forfeiture of cominKions, 
either fraud or gross negligence must be shown. If the actions of the 
accountant were intended to mislead or to conceal all compensaJtion 
would be refused. 

Commissions, being intended as compensation for time, trouble and respon- 
sibility, should be graduated by these objects without strict regard to 
the amount received or , disbursed. 

When it is sought to surcharge an accountant with aasets not included in 
the account, the surcharge must be proved by the objector's own wit- 
nesses and not by cross-eimmination of the accountant's witnesses. 

Mr. A. A. Vosburg, for exceptant, 

Mr. W. S, Diehl, for accountant. 

Opinion by Sando, P. J., June 29, 1905. 

There are fifteen exceptions- to the guardian's account: At the 
hearing on the exceptions, the first, second, fifth, sixth, twelfth and 
thirteenth exceptions were withdrawn by counsel for the exceptant and 
th€ fourteenth exception was dismissed. 

The ward and accountant owned as tenants in common a small 
house and lot in Peckville, this county, the ward'5 interest being one- 
tenth and the- accountant's interest being nine-tenths. AH tne teistimony 
concerning the rents received from this property off ered at the hearing 
on the exceJ>tion^, is from the accountant; The exceptant offered no 
testimony in support of her exception. There rs no evidence .to show 
that the. accomdant treated tjife exceptants imere^ in any way other 
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than he treated his own. The exceptant is not concluded by the ac- 
count of the rents beyond the amount for which credit is claimed. As 
a tenant in cwnmon she can compel her co-tenant to account for the 
rents, in an action, should she hereafter discover evidence to warrant 
her iction. The third exception is dismissed. 

The subject of the fourth exception is royalties from the Hillside 
Coal and Iron Goitipa^y, The dispute is confined to the period between 
May 6, 1893, the date of the death of Amanda Burdick, mother of the 
exceptant, and Augxist 20, 1895, ^^^ ^^^ of the first item of rojralty in 
ihe guardian's account 

Amanda Burdick died May 6, 1893, intestate, leaving to survive 
her, a husband, Owen Burdick, arid one child, the exceptant. The ad- 
ministrator, Owen Burdidc, surviving husband, settled the estate and 
on. August 6, 1895, stated and filed his account and made settlement 
with John Wstrren as guardian of the exceptant. The exceptant being 
entitled, inter alia, to one-half of her mother's one-tenth interest, in a 
coal lease made by the "Warren Heirs," Amanda Burdick being one, to 
the Hillside Coal and Iron Company, the administrator assigned to the 
guardian the interest of the exceptant by written assignment. , 

The exceptant claims that during the period included between 
May 6, J893, and August 6, 1895, the one-half of her mother's share 
of the royalties were paid to the accountant, and he claims that they 
were not paid to him but were paid to the administrator of Amanda 
Burdick's estate. 

It appears from thfe testimony that the royal,ties from the Hillside 
Coal and Iron Company were not paid direct to the parties interested, 
but were remitted in a total sum in one check by the company to 
George W. Cramer and August Warren of the "Warren Heirs f the 
check was endorsed by them and deposited by Cramer and by him dis- 
tributed by checks, payable fo the parties in interest It also appears 
that Cramer from the time of the death of Amanda Burdick until the 
settlement of her estate paid that which was her share of the royalty 
to Owen Burdick, her administrator; the checks showing these pay- 
ments Jire produced a^d Cramer testifies that during this period, he did 
not pay any royalty that beloi^ed to the Amanda Burdick share to the 
accountant The fourth exception is dismissed. 

By the seventh exception an effort is made by the exceptant to sur- 
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charge the accountant with money expended for her benefit The dis- 
pute has narrowed down to the items of board paid by the accountant 
to Owen Burdick the father of the exceptant. These items running 
from October, 1893, to July, 1897, aggregate $340.75. At the hearing 
vouchers were produced showing the payment of this money by the 
guardian to the father, and it further appears that Owen Burdick paid 
the money to Mrs, Reynolds the father's sister, with whom lie iand the 
exceptant were boarding at the time. During the lifetime iOf the 
mother of the exceptant the money received fron:),ro3ralties w^s used 
towards the support of the family. From the testimony it can^be fairly 
inferred that the father, in moderate, almost humble circumstances, was 
unable to wholly support his daughter. He did, proyide; her^ at his own 
expense, with- clothing during this period. There is no question but 
that all this money was actually paid for and inured to the benefit of the 
exceptant. 

Improper conduct or motive is not charged against the accountant 
in the payment of the money, but the exceptant, relies solely upon the 
legal principle that the father is primarily bound, to support his child 
even though she possess a separate estate. 

The whole matter, however, is largely discretionary with the 
Court. The absence of an order of court making an allowance for the 
support of a ward, will not prevent the Court from making a proper 
allo>yance upon the settlement of the guardian's account, when the cir- 
cumstances require it. It is in the power of the Court to prevent in- 
justice which would follow from surcharging the accountant with the 
amounts, judiciously aiid fairly spent for the ward, now to approve and 
sanction his action, by allowing the disputed items. 

Under the apparent circumstances, as shown by the testimony, this 
seems to be a proper case for the Court to ratify :pa)rments made for the 
ward's maintenance, after they have been made, and that such an. al- 
lowance would have been granted if a precedent application had been 
made. The seventh exception is dismissed. 

The eighth exception involves the method of computation of inter- 
est. The interest charged and credited respectively has been calculated 
upon both sides of the account. The accountant has charged himself 
with interest on each payment he received from the date of receipt until 
the date of filing of the account and has taken credit for interest on 
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each paMTient he mad^ from the date thereof until the filing of the ac- 
count. In charging fiimself with interest he has adopted the mercan- 
tile method of calculating interest. This method has the sanctitm of the 
Courts. If the calculation is not incorrect, it should be sustained. No 
effort on the part of the exceptant was made to show that the calcula- 
tion wa« incorrect. The eighth exception is dismissed. 

The ninth exception as amended and the eleventh exception may 
be considered and treated together. The objection is that while the 
counsel fees are fair and reasonable, yet if the accountant made all 
this work necessary, he is chargeable with it. Taking into considera- 
tion the circumstances in connection with this phase of the case,- the 
accountant will he allowed credit for the items for counsel fees. The 
ninth and eleventh exceptions are dismissed. 

By the tenth exception the exceptant seeks to surcharge the ac- 
countant with the amount claimed for services and commissions for the 
reason he mingled the ward's money with his own, and used the assets 
of the estate in his own business. 

Th^ guardianship commenced shortly after the death of Amanda 
Burdick on the 6th day of May, 1893, and continued till the ward came 
of age on April 16, 1904. During this period he received pa)mients on 
account 6t his ward aggregating some $6,308:89. These payments 
were in small amounts and received monthly. His disbursements since 
August, 1895, were numerous and paid in small amounts in monthly 
or semi-monthly payments. The accountant Jias paid to the ward since 
.she came of age the sum of $2,335.00. Some of the payments the ac- 
counts received, were in one check, which included the royalty due his 
Ward,'feis own ro\aIty, the royalty of Owen Burdick to aj^ly on a note 
of $417.03, due the estate of his ward, his own money for the proceeds* 
of the sale of lots dhd lot money of Owen Burdick to apply on the 
$2;boo note due the estate of the ward. 

The accountant is fair and open in the whole matter and does not 
seek evasion of anything. The testimony show that at times some of 
the trust fund was retained by the accountant and used by him. It is 
not shown or alleged that any money was lost by any mismanagement. 
The guardian accounts for the money with six per cent, interest from 
tht recefpt 0f the several items. We have not had pointed out to us any 
error in' interest.'chargeij or credited. The mere fact tij^t the guardian 
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used some pf the^ nioney of the ward in his own bitskiess, withottt-^any 
proof of fraud, is no reason for forfeiting his commissions. 

While it is the duty of the guardian to keep separate the moneys 
of his ward and invest them as a trust fund, and the mingling of the 
ward's money with his own^ is an indefensible practice which has al- 
ways been condemned by the Courts, yet the Courts are slow to charge 
guardians and trustees with penalties for retaining suqh money when 
not done fraudulently, when the same are forthcoming when they be- 
come payable to the cestui que trust. To charge the giiardian with 
forfeiture of commissions, either fraud or gross negligence must be 
shown. If the actions of the accountant were intended to mislead or to 
conceal, our duty to refuse all compensation would be clear. But this 
case is apparently free from fraud and no injury has been occasioned. 

Commissions being intended as a compensation for time, trouble 
and responsibility, should be graduated by these objects without strict 
regard to the amount received or disbursed. In view of the services 
rendered by the accountant, and also, with due regard to his right to 
be remunerated on account of his responsibility, we are of the opinion 
that the sum of $400 constitutes a reasonably fair compensation. 

Subject to the modification of the amount of commissions allowed 
the tenth exception is dismissed. 

Where it is sought to surcharge an accountant with assets not ^in- 
cluded in the account, the surcharge must be proved by the objector's 
own witnesjses and not by cross-examining the accountant's witness. 
The additional exception filed March 20, 1905, is therefore dismissed. 

To the balance for distribution as shown by the account is to be 
added the amount of error in items of February, 1899, ^^^ J^'y ^2, 
1897* aggregating $4.00. 

The accountant is to be given credit for the additional items -of 
April 28, 1^98; October 28^ 1897; April 28, 1898; April 21, 1899; 
February i, 1899; December 22, 1903, and November ist, aggregating 
$77.09. 

Now, June 29, 1905, it is ordered and decreed that the account be 
modified in accordance with our rulings, and as modified, be confirmed 
absolutely. 

An ordinance prohibiting the storage of refined and other explosive 
oils within the coiporate limits is held, in Cfowley ys, Ellsworth (La.) 
69 L. R. A. 276, not to be unreasonable. 
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In ike Court of Common Pleas of Lackaiwanna County, No. $84, Janu- 
ary Term, 1905. 
RULE FOR lUDGMBNT NON OBSTANTB VBRBDfCTO. 
Charles Kaestner vs. Peter Robling] Sr. 

The effort io haxmonize the numerous cases' dealingr with the statute of 
frauds, where the attempt has been to enforce an oral promise to pay 
the debt of another as an original undertaking,, is by no means free 
from difficulties. 

It can be stated with confidence that where there i^ no extinguishment of 
the creditor's claim against the third party, an oral promise by another 
to pay it is not within the statute if the controlling object of the 
promisor is to subserve some pecuniary interest. or business purpose 
of hiv own and he receives a benefit which he did not before enjoy and 
without the promise would not have possessed. 

On the other hand, where the benefit to the promisor is not the primary ob- 
ject tA his promise, but is merely incidental and indirect, the oral prom- 
ise is invalid if the original debtor is not discharged. 

Messrs, R. A. Zimmerman, Joseph O'Brien and John F. Murphy, 
for plaintiff. 

Messrs. T, P. Hoban and P. W. Stokes, for defendant 

Opinion by Newcomb, A. L. J.,- December, 1905. 
• The facts in this case which so far as in dispute have been estab- 
lished by the verdict are as follows : 

Defendant's son, Peter Rdbling, Jr., became indebted to plaintiff 
in the sum of $700.00 on account of his payment of the son's protested 
note on which the plaintiff was an accommodation endorser. The 
younger Robling was then indicted upon the charge of obtaining the 
endorsement by means of false pretenses. The defendant was sole 
surety on the son's recognizance in the sum of $500 to appear for trial. 
On or immediately before the date fixed for trial the elder Robling at 
his dwn instance met the plaintiff to negotiate settlement of the case. 
He manifested his sense of grief over the son's impending disgrace and 
possible imprisonment, and promised to pay the costs and make good 
the amount of the note in consideration that the prosecution of his son 
on the criminal charge should be dropped. The terms of payment were 
that he should have such time as he needed, provided he kept the in- 
terest paid yearly. 

He was asked to give a note or in some other way put his prcwnise 
yn writing. This he refused. The son's protested note was not given 
.up; ho suggestion of that kind was made, and nothing was said or done 
to affect his liability in any manner nor to indicate that either party so 
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intended. In the course of the interview the def^dknt 'stated Aat Hs 
son was in his employ, and his probable earnings were by him referred 
to as the means of its ultimate payment. The note was kept arid pro- 
duced on the trial of the cause by the plaintiff. 

Op the faith of this undertaking of th^ defendant the intdictinent 
against his sori was nol pras^ed at the plaintiff's instance and the costs 
were pa^id as agreed. Afterwards the defendant refused to pay the iti^; 
terest, denied any promise except to pay the costsi. and this suit was 
thereupon brought. 

' On these facts the jury found for the plaintiff subject to the ques- 
tion reserved, whether they were sufficient in law to entitle him to re- 
cover. The q,uestion thus raised is whether the promise, not being in 
writing, is void under the statute of frauds as being a promise to pay 
the debt of another. 

The case was not tried upon the theory that the words used were 
capable of more than one construction, one of "which might except the 
promise from the operation of the statute. And while a motion was niade 
on part of defendant for a new trial, none of the reasons assigned com- 
plained that we erred in not submitting the construction of the words as 
a -question of fact' in order that it might be by the jury determined 
whether or not the promise was an original undertaking. . Yet if. the 
case was for the jury it was error not to submit that questioii of con- 
struction, and if we now entertained any doubt as to the insufficiency of 
the case to go to the jury, we would feel in. duty ]x)und to modify this 
rule and thereupon award a new trial in order that such error might 
be corrected. But it is believed that under any view of the evidence the 
rule for judgment non obstanfe must prevail, and therefore any error in 
the manlier of its submission to the jury is of no consequence and may 
now be disregarded. 

Turning now to the question raised by this rule, it can be said that 
the effort to harmonize the numerous cases in our own and other juris- 
dictions dealing with the statute of frauds, where the attempt hasi been 
to enforce an oral promise to pay the debt of another as an original un- 
dertaking, is by no means free from difficulty. But we think it can be 
stated with confidence that where— as in ihis instance — ^there is no ex- 
tinguishment of the creditor's claim against the third party, an oral 
promise by another to pay it is not within the statute if the controlling ■ 



368* LACKAWANNA JURIST. 

object of the promisor is to subserve some pecuniary interest or b«si- 
n^B purpose of his own and he receives a benefit which he did not be- 
. fore enjoy and without the promise would not have possessed. 29 A. 
& E. Enc. L., 2d Ed. 929, and Pennsylv^ia cases there cited. On the 
other hand, where the benefit to the promisor is not the primary object 
of his promise^ but fe rtierely incidental and indirect, the oral promise is 
invalid if the original debtor is not discharged. Ibid, 930; Nugent vs. 
WcJfe^ ni Pa., 471 ; Maule vs. Bucknell, 50 Pa., 39. 

Tested by these rules we see no escape from the conclusion that 
the facts here bring the case clearly within the operation of the statute. 
That the plaintifF's chose in action against the original debtor still 
subsists ils not questioned. There was no attempt to impair its obliga- 
tiori, to transfer it to the defendant, nor to postpone its collection by 
the plaintiff. True, it is contended that defendant benefited by the 
discharge of his recognizance of bail in the criminal case which was a 
result of the fk)/ pros. But that was a mere incident and only an in- 
direjcrt result of the promise; not its primary object even if it were an 
object at all. It wasn't adverted to in any way when the settlement 
was discussed or at any other time. The evidence doesn't disclose a 
suggestion that it was in the mind of either party at any time in con- 
nection with the promise in question. According to the facts the prom- 
isor sought to have the criminal case settled, not because he was bail for 
the defendant therein, but because he was his father. His liability on 
that account was only contingent. It had not become fixed by any 
breach, of its conditions. If it had, the parties to this promise could 
not haye released it But there was no apprehension on that score, 
and in the absence of all and singular any evidence tending to show 
that the parties contracted with reference to the recognizance, the jury 
ought not to be permitted to find that the defendant undertook abso- 
lutely to pay $700.00 to the plaintiff in order to escape the somewhat 
remote possibility of having to pay $500.00 to the Commonwealth. 

This disposes of the only fact in the case of which the effect seemed 
,yomewhat doubtful as the case first impressed us. We are of opinion 
that the defendlant's promise is void under the statute, and the rule to 
show cause is therefore made absolute. 

Let judgment be entered for the defendant on payment of the jury 
fee, notwithstanding the verdict. 



LACKAWANNA JURIST. 369 

!n the Court of Cofiutwn Pleas of Lackawamia County, No. 183, 

March Term, 1903. 

RULE FOR DECREE IN DIVORCE. 

Florence Gerson vs. Harry Gerson. 

The jurisdiction of our courts to causes of divorce arisingr durirfg the domi- 
cile of the parties out of this state do not attempt to give constructive 
jurisdiction of the person of a non-resident respondent who has never 
been domiciled here. 

Local jurfsdictlon is fixed by the Act of 13 March, 1815, Sec 2, 6 Sm. L..; 287, 
which provides that the proceedingrs shall be bes^un in the county 
where the injured party resides. 

Mr. F. J. Kitzsimmons, for libellant. 

Opinion by Newcomb, A. L. J., January 2,, 1906. 

The libel in this case charges desertion. The evidence warrants 
the finding of that fact in favor of the libellant. The desertion, how- 
ever, took place in the state of New York and it doesn't appear that the 
respondent ever had a domicile in this state. There has been no per- 
sonal service of the writ nor appearance by the respondent. In our 
judgment this in itself is fatal to the proceeding. There is some con- 
flict on this point in thfe decisions of the lower courts, and we are not 
aware that the question has been passed upon by either of the appellate 
corrts. We think the better opinion is that the statutes extending the 
jurisdiction of our courts to causes of divorce arising during the domi- 
cile of the parties out of this state do not attempt to give constructive 
jurisdiction of the p-^rson of a non-resident respondent who has never 
been domiciled here. The latest of these is the act of 28th April, 1903, 
P. L. 326, the construction of which we do not undertake to anticipate, 
as it was enacted after this proceeding was begun, and, therefore, is not 
drawn in question here. 

But aside from this, there is another fatal defect of jurisdiction 
arising from the residence of the libellant in Pittston, Luzerne County. 
The local jurisdiction is fixed by the act of I3tli March, 1815, Sec. 2, 
6 Sm. L., 287, which provides that the proceeding shall be begun in the 
county where the injured party resides. An averment in conformity 
with this provision is, therefore, essential to show jurisdiction, and 
was made by the libellant in this instance, as appears by her petition. 
The -evidence, however, is that at all times since her husband's deser- 
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' notr hef home has been with her father at Pittiston. We are aware of 
fao statute mod^f}ing t^e;act of 1815 in this particular, other than tiie 
recent act of 26tii April, 1505, P. L. 309, which gives (he injufeil party 
a choice 6f {orunr as beiweeia the countyrof his or'her re^idencCt and 
that of the other party where both reside in thcf state, but not iii.the 
same county^ - This woiild haye no application here even if in force 
when this case was begun. 'In actions fqi; divorce jurisdiction of the 
subject matter is ptirely statutory and if iK>t plainly written, la the stat- , 
t][tcs it does not exist: The same is true.as to jurisdiction of the person. 
As, to the place where the jurisdiction shall be exercised the legislature 
saw fit to itiake the proceeding a quasiloczl action hy lodging the juris- 
diction in thfe county where the libellant resides, and. it cannot be exer- 
cised elsewhere save only y^here the resjpoiident has vo!untar3y sub-, 
mitted to the jurisdiction of another court. 

,• Cairivs. Gain, 5 Pa. C. C, 669; Smith vs. Smith, 11. lb., 465; 
Thompson vs. Thompson, 2 lb., 573 ; SherwcKxl's Appezl, 17 W. N. C^ 
338;^agle vs. Nagle, 3 Gr., 155; Newbqld's Appeal, 2 W. N. C, 272. 

^ The rule' to show cause is discharged. 



' An alleged fraudulent grantee, is held, in Schmitt ,vs. Dahl 
(Minn.) 67 L. R. A. 590, to be estopped from setting up, in an action 
by a judgment creditor to set aside the conveyance ^s fradulent^ any 
defense that might' haVe been interposed by his grantor in the origfinal 
action. An elaborate note to this case reviews the other authorities 
on attack by alleged fradulent grantee on judgment on which action 
to set aside his conveyance is based. ' 



To excuse a person for assaulting anothier under the belief that he 
js a third person, upon whom an assault would be justified, it is held, 
in Crab tree vs, Dawson (Ky.) 67 U R. A., 565, that he mu&t exercise 
the highest degree of care practicable under the circumstances to as- 
certain whether or not the person whom he is about to strike is in fact 
the one whom he believes him to be. The question of mistaken iden- 
tity as justification for assault is the subject of a note to this case. 
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lu the Court of Common Pleas of Lr(u:ka7ixmna County, No, 2/Januafy 

Term, 1906, 

IN BQUITY 

RULE TO SHOW'CAUSH WHY A PREUMTNARY INIUNC^' 

TION SHALL NOT BB AWARDED. 

William Miles, et al. vs. The Penfisyhnmia Coal Company. 

Where therie has beeniii hoxixontal division of the land, the owner of >each sul^jacent 
estate owes to the owner of the superincumbent estate the support of, his 
land in its natural condition, and the owner of the su^rincumb^nt'estate has 
conversely a risrht to this siipport. This is an absolute proprietary right, 
neoessari^-'arisiner out of the' ownership of the surface, and not a;i element 
depending upon a grant. The. mine owner in taking out his minersUs muEt 
l^ve sufficient support for the superincumbent land.' This he may , do by 
leaving ribs or pillars, or by constructing artificial supports. If he fails to do 
tills, and the land, sinks, he Is liable for the damage that occurs to the 
surface owner by reason thereof, and he msiy be enjoined from the furthei* 
removal of minerals. Whether the mine owner has worked his mine skilfully 
'or negligently 4o«8 not affect the existence of, the right to surface support, 

A revlerw of tiie authorities at length warrants the laying down of the follo^ng 

propositions of law:.- (1) Where there has been a separation of the minerals , 

^ froia the surface, the owner of the i;nineral estate, ii^ the absence of an 

agreemeM to the contrary, owes a servitude to the superincumbent estate of 

'sufficient support. (2X There is no custom of mining which permits the 

owner of a mt&erai estate to remove the supports and allow the surface to 

Ijjlnk. X8) The Implied right of support to the surface may; however, be. 

•cfxcepted from the ^ant by apt words hx the deed, arid where' such ex^ep-, 

tlon has been made -the grantor or those who claim under him may mine 

. all the >Goal, even, though by so doing the surface may fall in. ? . 

Messrs. Hannah & Pi'ice, for plaintifFs. 

Messrs. Willard, AVarreh & Knapp, for defendant. ' , 

Ppiaioh by Kelly, A. L. J., January 2, 1906. 

In the year 1880 William Miles and othefs, being the owners of ,a 
tract Off Jand containing upwards of 128 acres in Old Forge Tbwnship. 
in thiSL€ountv,made a lease- of the coal underlying the surface to the 
Pennsylvania Coal Company, the defendant, under certain terms and 
^conditions, to some of which we shall hereafter refer. In 1885 the in- 
terest of Agnes A. Sniull, one of the lessors, which amounted to an un- 
dirided 19/no of the whole, was a'cquired by the defendant by a deed 
from her. By this deed the defendant acquired title to an undiyided 
19/110 interest in both the surface and the coal. In 1899 the Penn- 
sylvania Goal Company, defendant, conveyed to William Miles, 'one of 
the lessors in the coal lease, its 19/110 interest in the surface of the 
128 acres, resierving the coal with the right to remove it without liabil- 
ity lor 'mjxxry to tiic surface by, such clear, sweeping and comprehensive 
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language that no doubt can be .entertained but that under the reserva- 
tion clause the Coal Company had the right to mine out all of the coal, 
including pillars, without regard to the effect upon the surface. William 
Miles has since died, and his heirs, William Miles^ Caroline A. Miles, 
Caroline E. James, Warren A. James and Ada Carter, are now the 
owners of an undivided 61/110 interest in the coal, and 80/110 in- 
terest in the surface, subject^ of course, to the interest of the lessee; 
the other plaintiffs, Lorenzo Burdette Sniull, Thomas SmuU and Re- . 
feecca Houston, owning 30/110 interest in the coal and surface, while 
the defendant owns 19/110 interest in the coal only. 

The evidence shows that the defendant, after having practically 
mined out all of the coal in one of the veins, called the slope vein, 
which could be mined without endangering the surface, is now proceed- 
ing to remove the coal formerly left as pillars for surface support, com- 
prising about one-third of all the coal; and that it is -the intention to 
mine out all of the coal in the property without any provision for sur- 
face support and without regard to the effect upon the surface ; and 
. that this removal or "robbing" of pillars will undoubtedly damage and 
injure the surface and cause it to subside to a greater or a. lesser extent, 
which cannot, with any degree of certainty, be foretold. This the de^ 
fendant company contends .it has the right to do by virtue of the pro- 
visions of the lease first referred to, while it is contended on the part 
of the plaintiffs that it acquired no such right under th^ terms of the 
lease, and that it should be restrained from doing so by preliminary 
and permanent injunction. 

It seems to us that the heirs of William. Miles can have no standing 
to restrain the defendant from mining all of the coal in the property in 
view of the Comprehensive and effective terms used in the reservation 
contained in the deed from the defendant to him conveying 19/110 of 
the surface. In accepting that deed he agreed that the coal company 
might mine "all the several veins of coal in, under and upon" the land 
described, the surface of which was conveyed "as fully and entirely as 
if the said party of the first part, its successors and assigns, remained 
the owner in fee simple of said surface or right of soil ;" he agreed to 
take the suriFace (19/110 undivided interest in it) "with the full knowl- 
edge that the coal thereunder has been or ftiay be entirely mined out 
and removed, and that from such mining out and removal the surface 
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and any improvements thereon may be injured or entirely destroyed," 
and that "there is no covenant express or otherwise" that the surface 
would be sustained by either vertical or lateral support Plaintiffs con- 
tend that this provision can only be applied to property conveyed, viz.: 
19/110 of the surface. Granting that this contention is correct, for the 
purpose of the argument at least, it must be borne in mind that the 
19/110 is an undivided interest, and that to hold that the defendant 
must support the surface as far as the 91/110 is concerned is to hold 
that it must support it all, and thus absolutely take away from it the 
benefit of the reservatfon clause in its deed to William Miles, this 
construction would be clearly inequitable and we cannot adopt it in an 
application for a preliminary injunction. This being so it would not 
be proper to grant the writ in favor of the other plaintiffs who are the 
owners of 30/110 of the surface only, because of the well known prin- 
ciple that when the granting of an injunction will do more harm to the 
defendant than good to the plaintiff, it should be refused and the plain- 
tiff left to his legal remedy. For these reasons we think that th^ pre- 
liminary injunction, which should never issue except in a clear case, 
should be refused. 

But regardless of the complications of the question, by reason of 
the different interests in the surface and the coal, we think the case is 
with the defendant upon the main question by reason of the clause in 
the lease which waives the right of surfac^e support. The lease is for 
"all of the merchantable coal'' in the property that can be worked, "to- 
gether with the right to miile and remove said coal in said veins until 
all the rherchantable coal has been mined and removed from said veins 
on said hereby leased premises." It provides for the method of mining, 
the royalty an,d method of payment, etc., and contains this clause: "And 
it is hereby further agreed that the said lessee shall not be liable for any 
falling in of any part or parts or all of the surface of the said hereby 
demised premises in consequence of the mining and removing of all of 
the -said coal, and the said lessors ^hall indemnify the lessee against any 
liability for any falling in of any surface of any lots in said demised 
premises, the surface of which may have been sold by said lessors," 

The law upon the respective rights of the ^ owners of 
the surface and the owners of the coal, is clearly stated 
in Barringer and Adams, On Mines and Mining, 675, 



374 LACKAWANNA JURIST. 

et seq. : "Where there has been a horizontal division of the land, the 
owner of each subjacent estate owes to the owner of the superincum- 
bent estate the support of his land in its natural condition, and the 
owner of the superincumbent estate has conversely a right to this sup- 
port. This is an absolute proprietary right, necessarily arising out of 
the ownership of the surface, and not an easement depending upon a 
grant. The mine owner in taking out his minerals must leave suffi- 
cient support for the superincumbent land. This he may do by leaving 
ribs or pillars, or by constructing artificial supports. If he fails to do 
tKis, and the land sinks, he is liable for the d-amage that occurs to liie 
surface pwner by reason thereof, and he may be enjoined from the 
further removal of minerals. Whether the mine owner has worked lys 
mine skilfully or negligently does not affect the existence of the right 
to surface support." ♦ * ♦ "The owner of the minerals has a 
right to so much only as he can take out without injury to the surface." 
♦ * ♦ "Though the right of surface support is absolute, yet the 
subjacent owner may be relieved of the corresponding obligation by /a 
rekase from the surface owner, .or by the terms of the instrument 
creating his estate. But upon him who. thus attempts to control the 
rule of law, lies the burden of proof. To destroy or injure the surface, 
there must exist some statutory or contract authority. The intention to 
part with the right of surface support must appear hy plain and explicit 
lalnguage in the grant of the minerals, or by an express exception from 
a reservation of them. It may not be taken away by mere implication 
from language not necessarily importing such a result" These general 
principles are fully supported by the cases in Pennsylvania: Lowry vs. 
Hay, 2 Walk. 239 ; Gumbert vs. Kilgore, 6 Cent. 406 ; Robertson vs. 
Coal Co., 172 Pa., 566; Jones vs. Wagner, 66 Pa., 429; Scranton vs. 
Phillips, 94 Pa., 15; Coal Co. vs. Hopkins, 198 Pa., 343; Williams vs. 
Hay, 120 Pa., 485, and McDade vs. Spencer, 6 Lack. Leg. News, 84. 
The last case was otie decided in this court, the opinion being by Ed- 
wards, P. J., who reviewed the authorities at length, and laid down the 
following propositions of law: (i) Where there has been a separa- 
tion of the minerals from the surface, the owner of the mineral estate, 
in the absence of an agreement to the contrary, owes a servitude to the 
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superincumbent estate of sufficient support. (2) There is no custom 
of mining which permits the owner of a mineral estate to rerhove the 
sup^jorts and allow the surface to sink. (3) The implied right of sup- 
port to the surface may, however, be excepted from the grant by apt 
words in the deed, and where such exception has been made the 
grantor or those who claim under him may mine all the coal, even 
though by so doing the surface may fall in. And Mr. Justice Paxson, 
in Williams vs. Hay, supra, tersely states the proposition as follows: 
"It is settled law in this state that when one person owns the surface 
and another person owns the coal or other minerals lying underneath, 
the under or mineral estate owes a servitude of sufficient support to 
the upper or superincumbent estate. This principle has no application 
where the satne person is the owner of both estates, nor does it apply 
where by the contract between the parties they have covenanted for a 
diflFerent rule. Liic any other right, the ownerx)f the surface may part 
with the right to support by his deed or covenant." 

Applying these principles to this case it seems to us that the clause 
in the lease which we have quoted in which it is specifically agreed that 
fhe lessee shall not be liable for the falling in of any or all of the sur- 
face on account of mining and removing a// of the coal, is such a clear 
waiver of the right of surface support that it cannot be seriously ques- 
tioned. This clause not only waives all right to surface support as far 
as the lessors are concerned, but it goes farther and stipulates that 
the lessors sliall indemnify the lessee against liability for any falling in 
of the surface on any lots which may have been already sold. This 
language plainly shows that the intention was that all of the coal could 
be mined without liability for damage even though as a result all the 
surface might fall in. We cannot see how any language could more 
aptly express the agreement of the parties that the right to surface sup- 
port was waived, and that> all the coal was conveyed with the right to 
mine it with absolute disregard to the effect upon the surface. 

We have' examined the lease from beginning to end with a view 
of ascertaining whether there is anything to be found which would 
tend to modify the effect of the stipulatiorivon the subject of damages to 
the surface, but have been unable to find any language which would 
have such tendency. Counsel for the plaintiffs contend the clause 
which provides that "if said Icasdrs may wash at any time to .have more 
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pillars left in the mines than it appears to be the intention of the said . 
lessee to leave, or that said lessee may have left in similar workings in 
said hereby demised premises, the said lessors may, by written notice 
to said lessee, designate where and in what manner such pillars are to 
be left," implies that pillars were to be left to support the surface. But 
we do not think such is the reasonable inference to be drawn. The 
clause is more or less ambiguous, yet it seems to us to mean that during 
the process of mining the lessors shall have the right to see to it that 
the mining is conducted in a skilful manner so as not to destroy or 
injure the mine while the coal is being taken out. It is a matter of 
common . knowledge that great quantities of coal in a mine might be 
entirely lost as the result of unskilful mining, and it is fair to suppose 
that when the lease was entered into it was the desire of the lessors that 
all the coal which the property could possibly yield m.ight be taken out 
and paid for, and as the lessee might have abandoned the property or 
have become insolvent, or in some way the property might revert to 
the lessors before the coal was all mined, it was most desirable and 
proper that the lessors should have some say as to how the mining 
operations should be carried out. We do not think the principles of 
construction would warrant us in giving this last clause quoted the ef- 
fect contended for by the plaintiffs. No notice was given in compliance 
with this clause, so no injunction can issue by virtue of violation of its 
provisions, nor is one asked for on that ground. The rule is, therefore, 
discharged, and the preliminary injunction refused. 



Payment by a savings bank of a forged check bearing a signature 
similar to that of the depositor, to one who presents the depositor's pass 
book, there being nothing to arouse the suspicion of the teller ©r to put 
him upon inquiry as to the genuineness of the check; is held, in Lang- 
dale vs. Citizens' Bank (Ga.) 69 L. R. A. 341, not to make the bank 
liable in a siiit by the depositor to recover, the money so paid, where a 
rule of the bank provides that payment to a person presenting a pass 
book shall be good and valid, unless the pass book has been lost and 
notice in writing given to the bank before such payment is made. With 
these cases is an extensive note on the subject of liability of savings 
banks for payments to fraudulent claimants. 
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In the Court of Common Pleas of Lackawmm' Comity, No, 251, 

January Term, 1^06. 

CASE STATED. 

F. L. 'BroWft vs. The City of Scranton. 

The Superintendent of Building Inspection, under the Act of June 7, 1895, 

P L., 135, second section, can accept no other employment duringr his 

term of office. 
A public office is accepted- with its burdens and limitations as well as with its 

emoluments. 
It is a well settled rule that a person accepting a public office with a fixed 

salary is bound to perform the duties of the office for the salary. 
When a public officer claims a salary, fees or compensation for services 

rendered to the public, he must show the act of assembly giving it. If 

he cannot show such act he cannot recover. 
An ordinance is not necessary to give effect to ,the legrislation of a general 
^ character contained in the act, such legislation, for instance, as is 

found in Section 2 of the Act of June 7, 1895, P. K, 135. 

Messrs. Willard, Warren & Knapp, for plaintiff. 
Mr. D. J. Davis, City Solicitor, for defendant. 
Opinion by Edwards, P. J., January 12, 1906. 

The plaintiff is the Superintendent of the Bureau of Building In- 
spection of the City of Scranton, at a salary of $1,500 per annum. In 
1902 the city councils*, by joint resolution,- duly passed, and approved 
by the mayor, **requested the Superintendent of the Bureau of Building 
Inspection" to prepare plans for two buildings to be erected for fire 
and police purposes, and also to prepare an estimate of the cost of the 
proposed buildings. The plaintiff, who is an architect, prepared the 
plans, drawings and specifications ias requested by resolution of the 
councils. The plans were adopted by the city and the buildings are 
now being erected in accordance therewith. * 

The question was raised by the Director of the Department of 
Public Safety as to the right of the plaintiff to receive compensation 
for his work of preparing the plans and specifications. Certain com- 
munications passed between the director, the mayor and the plaintiff. 
These communications are made a part of the case staited. The mayor 
inquired of plaintiff as to his position in the matter of charges for pro- 
fessional service. The reply of the plaintiff, in substance, was that he 
expected no remuneration for his service in superintending the erec- 
tion of the buildings, but that he woulxj charge two and one-half per 
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cent, of the cost of the buildings for the plans and specifications, etc., 
although he would be entitled to three and oiie-half per cent, according 
to the usual rate of charges made by architects. The matter came 
before the director of the Department of Public Safety and he declined 
to approve plaintiff's bill until the legal question involved would be 
decided by the courts, although personally the director recognized the 
meritorious character of the plaintiff's claim. The amount of plaintiff's 
bill is $1,249.38. It is admitted that this sum is reasonable, and that 
plaintiff's work, in the preparation of the plans, drawings and specifica- 
tions is' satisfactory. The question to lie decided is the right of the 
plaintiff to recover judgment notwithstanding the fact that he receives 
an annual salary of fifteen hundred dollars. Several questions arise in 
this case. We shall dispose of them in the order they suggest them- 
selves to us. 

I. — Was the work done by the plaintiff within the prescribed duties 
of his office or incidental thereto T 

It appears from the case stated that the duties of the Superinten- 
dent of the Bureau of Building Inspection are prescribed, at least in 
part, by the ordinance passed ih 1888, while Scranton was a city of the 
third class. The provisions of this ordinance were adopted in toto by 
the city, after she came into the second Class, by the ordinance of 1904. 
We have examined the ordinance of 1888 and we are satisfied that the 
plaintiff was under no obligation to prepare the plans, and specifica- 
tions as "requested" by resolution of councils. The work was not 
within any of his prescribed duties: nor can we find that it was, in any 
way, incidental to his office. It follows, therefore, that as an official 
of the city he was not bound to comply with the requirement of the 
resolution. 

2. — What effect has the Act of Jnnc 7, 1895, ^- ^- -^55- <^" '^'^ 
plaintiff's claim f 

This act regulates the construction and inspection of buildings, 
etc., in cities of the second class. The second section provides that the 
"Superintendent of Building Inspection shall be either an architect, a 
practical builder, civil engineer or carpenter," and that he shall not be 
"employed or engaged in any other business or be interested in any 
contract for building or furnishing materiails to be used for building 
in the said cities." What is the effect of. the phrase that the officer 
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"shall not te employed or engaged in any other business?" Does it 
mean that he shall not be employed or (engaged in any other business 
which might involve contractual relations with the city, or which 
would actually have such relations at the time of the said employment; 
or, does it mean that a person, be he architect, builder, engineer or car- 
penter, who accepts the position of Superintendent of Building Inspec- 
tion cannpt accept anj other employment during. the term of his ser- 
vice? Plaintiff's counsel claim that the act of 1895 does not apply to 
the present case, because it does not appear ^rom the case stated that 
the city adopted the provisions of the act by ordinance. This objection 
cannot appl}^ to the whole act. The act contains a great many provi- 
sions which apply to all cities of the second class, regardless of any 
ordinance. This view of the matter is confirmed by a reference to the 
sections of the act providing what the city may or may not do by ordin- 
ance. We quote the sections : 

"Section 41. Cities of the second class miay, by ordinance, regu- 
late and determine the license fee for the permits as required by the 
provisions of this act, the said fees to be paid by them into the city 
treasury in the manner and form as is now provided by 14w.'* 

"Sectiort 42. When not prohibited or regulated by this act coun- 
cils of cities of the second class may by general ordinance, and not 
otherwise, prescribe the manner in which buildings shall be constructed 
and the character of material to be used in order to furnish the best 
protection against fire, but no special privileges shall be granted to any 
person, nor shall any material or mode of workmanship be prescribed, 
which shall not be open to the competition of all persons. 

"Section 45. It shall be the duty of the councils of the said cities 
to enact such ordinances as may be necessary for the proper enforce- 
ment of the provisions of this act, and prescribe reasonable penalties 
for the non-compliance therewith.'' 

Section forty-five relates only to the provisions of the act which 
for the due enforcement thereof require the imposition of penalties. 
An ordinance is not necessary to give effect to the legislation 
of a general character contained in the act, such legislation, for in- 
stance, as is found in section two. Again, referring to this section 
and considering its effect, the writer of tliis opinion believes that the 
Superintendent of Building Inspection can accept no other employ- 
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merit during his term of office, and that this prohibition is fatal to his 
claim in this case: but as the judgment of the court is based upon other 
poinjts, it is not necessary to decide this question definitely. It may 
seem a hardship for an architect, who is an officii of the city, to con- 
fine his employment to the duties of his office ; but a public office is ac- 
cepted with its burdens and limitations as well as with its emoluments. 
3. — Cofi a city officer zohosc salary is fixed, demand other compen" 
sation from the city? 

. The act- of 1501 provides that "all city officers and employes shall 
receive a fixed salary for their services." The tendency of legislation and 
of judical interpretation istoconfinea salaried public officer to his fixed 
emolument, and to keep the door closed against extra compensation. 
Statutes giving compensation, whether fee or salary, are, as a general 
rule, strictly construed. The principle \% forcibly stated in Dillon on 
Municipal Corporations', Vol. I:,Sec. 172^ in the following language: "It 
is a well settled rule that a person accepting a public office, with a fixed 
salary, is bound to perform the duties of the office for the salary. II- 
cannot legally claim additional compensation for the discharge of 
these di^ties^ even thoi^gh the salary mayi be a very inadequate com- . 
pensation for the services. Nor does it alter the case that by subse- 
quent statutes or ordinances, his dutjes within the, scope of the charter, 
pertaining t6 the office, are increased and not his salary. Whenever he 
considers the corrpensation inadequate, he is at liberty to resign. Th?- 
rule is of importance to the public. To allow changes and additions In 
the duties properly belonging (or which may properly be a^tt^ched) 
to an office, to lay the foundation for extra compensation, would soon 
introduce intolerable mischief. The rule, too, should be very rigidly 
enforced. The statutes of the legislature, and the ordinances of our 
municipal corporations seldom prescribe with marked detail and ar- 
ticularity the duties annexed to public offices; and it requires but little 
ingenuity to run nice distinctions between what duties may and what 

r duties may not be considered strictly official ; and if these distinctions 
are much favored by courts of justice, it may lead to great abuse." 

Counsel for plaintiff, while conceding the doctrine discussed by 
Dillon, claim that it is not applicable to the plaintiff's case. The prep»- 
aration of the plans and specifications was no part of the plaintiff's 

• official duties ; nor was the work incidental to his office. It is claimed 
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that the plaintiff stood in the same position as any other architect not 
in the employ of the city ; that the city needed the plans and specifica 
tions and the services of an architect, and that the councils had full 
power to employ the plaintiff to (Jo the work. It is also stated that "f 
an outside architect had been called in the city .would have to pay more 
hioney. The liitter observation, of course, is not advanced as an argu- 
ment. In one view of the case the plaintiff's claim has merit and equity 
to support it ; and, ordinarily, such a claim ought to prevail ; but we are 
of the opinion that the demands of public policy prevent a recovery. 
We have not been furnished with a brief of cases by either party; 
nevertheless, we are not without judicial authority. In the case ot 
Hays vs. Oil City, 9 Cent. Rep., 591, it appears that Hays was city 
solicitor at a fixed salary. Previous to the adoption by Oil City of the 
act of 1874, as amended by the act of 1881, the councils deemed it ad- 
visable to haVe a digest prepared of the Wallace Act, so far as it related 
to cities of the fifth class, for the use of the city councils. A resolution 
was passed by the councils "requesting" the city attorney to do the 
work. He replied that the work was not within the scope of the duties 
of his office and that he should, therefore, expect extra compensation. 
There was some talk between Hays and individual members of the 
councils on the subject of compensation. However, the digest was pre- 
pared by Havs. Payment was refused by the city; suit was brought, 
and judgment for the city was sustained. The difference between thiis 
case and the case at bar is that in the Hays case, it was held by "the- 
court below that the preparation of the digest was' work incidental to 
the c«pice of city solicitor. A similar case in principle is that of Russell 
vs. Luzerne County, 3 D. R., 493 ; opinion by Judge Rice. It may be 
well argued that these cases are not exactly in point, although they dis- 
cuss the general principle involved in the present case. We now come 
to a case which we think is more pertinent : Rothrock vs. School Dis- 
trict, 133 Pa., 487. The school district of Easton did rot; accept the 
Act of May, 23, 1874, providing for the public schools, but continued 
to act under a specia'/law. Under this law the school district had the 
right to appoint an auditor or auditors to examine the accounts of the 
treasurer. Easton was a city of the third class and had a city controller 
whose salary was fixed. He declined to audit the accounts of the 
school district, whereupon the school board passed a resolution declar- 
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ing it to be the controller's duty to audit the accounts. The controller 
then made the audit and sued the school district for his services. The 
court below allowed him to recover because he was recognized as the 
auditor of the school district. The judgment was reversed by the 
supreme court. Justice Paxson says : "When a public officer claims a 
salary, fees, or compensation for services rendered to the public jiic 
must show an act of assembly giving it. If he cannot show such act, 
he cannot recover. The plaintiff's compensation as city controller was 
fixpd by ordinance of councils. As controller, he is entitled to the com- - 
pensation thus fixed, and nothing more. But it was urged he was also 
auditor for the school board, and is entitled to compensation for ser- 
vices in that capacity. If we concede the facts, we might possibly con* 
cede the inference drawn from them by appellant. But he was nevidt 
elected or appointed auditor for the school district" 

We consider this case authority to a great extent for the position' 
we have taken in the present discussion, and whilie it does 'not conclu-' 
sively defeat the plaintiff's claim, it is authority against it: 

. 4.— Dtrf tke pkdnHff turtle a contract of any kind zvith the city? 

Conceding for thfe sake of arginnent that the plaintiff could'' be* 
employed by the city in a matter outside the scope of the duties of his 
office, the question arises as to when he was so employed and on what 
corporate authority is his claim based. So far as the facts ate disclosed 
the plaintiff relies on the concurrent resolution of May 15, 1902, wrhich 
is in part as follows: "Resolved, * * * that the Superintendent of 
the Bureau of Building Inspection be requesce'd to prepare, at the 
earliest practicable moment a plan for a building * * *•• and to sub- 
mit with his plans an estimate of the cost of the proposed buildings.'^' 
This resolution was passed by both councils and signed*by the mayor," 
and we see no reason why it has not the force of an ordinance. Con- 
ceding this proposition, we, nevertheless, find that there is nothing irt 
the resolution as to extra compensation; nor is there anything in the 
case stated which would lead anybody to believe for a moment that the 
councils supposed they were dealing with plaintiff as an individual atid 
not as superintendent of his department. Who is it that is 'Vequested'^' 
to prepare the plans? Is it Mr. Brown, the architect, the individual, 
or is it not, as the resolution expressly states, the '* Superintendent of 
the Bureau of Building Inspection?" What foundation is there for 
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the conclusion that the councils ever intended to employ the plaintiff 
in a non-official capacity, or that they had any other idea than that they 
were requesting him to perform a duty incident to his office? The 
plain terms of the resolution is a sufficient answer. It follows, there- 
fore, that there was no contract of employment between the plaintiff 
and the city, and ijt follows further that without a contract of some 
kind the plaintiff has no standing. 

We notice in some of the conimunications which are m^de a part 
of the case stated that the plaintiff expended money for labor and 
materials in the preparation of the plans. While this question is not 
before iis, we have no doubt that the city would have the right to 
reimburse the plaintiff for moneys by him legitimately expended for the 
city in the preparation of the plans. 

On the whole case we are constrained to find in favor of the de- 
fendant; and, in accordance with the stipulations of the parties, we 
direct judgment to be entered for the defendant with costs. 



The checking of baggage to destination uix)n a through ticket to 
transport the passenger over rbads of initial and connecting carriers is 
held, in Kansas City, Ft. S. & M. R. Co. vs. Washington (Ark.) 69 
L. R. A. 65, to render the initial carrier liable for its loss on a connect- 
ing line. 

The right of a steamship company to a limitation of its liability 
for loss of passengers and baggage through the sinking of its vessel is 
denied in Re. Pacific Mail Steamship Co. (C. C. A. 9th C.) 69 L. R. A. 
71, where the crew could not understand the language of its officers, 
aind were not drilled in the launching of the boats, because of which the 
loss occurred : and the statute provides that no steamer carrying pas- 
sengers shall depart from any port unless she shall have in her service a 
full complement of licensed officers and a full crew sufficient at all times 
to manage the vessel. 

A rule of the state railroad 'commission that carriers shall afford 
to all persons equal facilities in the transportation and delivery of 
freight i« held, in Central of Georgia R. Co. vs. Augusta Brokerage 
Cp- (Ga.) 69 L. R. A. 119, not to prohibit discrimination against com- 
modities, but simply discrimination against shippers. 
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In the Court of Camnwn Pleas of Lackctwanna County, No, 653, 

November Terni, 1903. 

DEMURRER TO PLAINTIFFS STATEMENT. 

Nettie L. Kane vs. The Scranion Gas & Water Co, 

A statement Is clearly sufficient which alleges that the "defendant's servants per- 
mitted the oil pipes to be and remain disconnected, and that while In su6h 
a condition they pumped oil throusrh the opening: in them so that It spurted 
over the burning coals and other ouming material which they had allowed 
to remain there for a long space of time and thus caused the explosion which 
killed the plaintiff's husband.^' 

Messrs. O'Brien & Martin, for plaintiff. 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Kelly, A. L. J., November, 1905. 

While the statement does not expressly allege that the defendant 
had knbwledge of notice of any defect in its oil pipe, or knew or had 
control of the dangerous matter surrounding it, yet; it does allege that 
the. defendant's servants permitted the oil pip^s to be and remain dis- 
connected, and that while in such a condition they pumped oil through 
the opening in them so that it spurted over the burning coals and other 
burnirig material which they had allowed to remain there for a long 
space of time, and thus caused an explosion which killed the plaintiff's 
husband.. This is clearly sufficient. The defendant is chargeable with 
knowledge of what its servants did, and a statement of their conduct 
which shows a case of negligence as against the deceased husband of 
the plaintiff, is prima facie sufficient. The allegation that the defend- 
ant allowed certain burning materials to be and remain near its oil pipes 
and permitted thte oil pipes to remain disconnected implies that it had 
both knowledge and control of both. 

We think the statement sets out a good cause of action except with 
reference to the date of the accident which is set out as December 3, 
1903, subsequent to the bringing of the suit. This is said to be. a cleri- 
cal eri-or, the date intended to be set out being December 3, 1902. We 
think that this is amendable, and we have this day allowed an amend- 
ment ia that respect. The demurrer is overruled. 

, A statute permitting the use of a voting machine is held, in People 
ex rel. Detroit vs. Board of inspectors (Mich.) 69 L. R. A. 184, hot to 
contravene a constitutional requirement that all votes at elections shall 
be given by ballot. 
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